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"IMPLIED TEEMS IN AGENCY CONTRACTS" 


INTRODUCTION 


Rhea a parson chooses to write a thesis on any subject, 
he has usually some purpose. In any case there should he some 
justification for doing so. There is both, a purpose and a 

, A 3' * 

justification for writing this thesis.) The purpose, is to ex- 

\ , 

plore the dowel opuent of Indian Law on implied terns in agency 
contracts, and to make use of the nine of information furnished 
by a study of English and American materials available on the 
subject. Further, it is hoped to stake suitable recommendations 
for amendments to Indian statute Law, and to advise humbly a 
change in Indian judicial outlook, if on careful examination 
of these materials some useful thought may develop that earn 
bo utilised with profit, having duo regard to the environmental 
and other differences existing between this and other foreign 
countries. 

The justifleation for writing thle thesie ie two-fold. 
First, there is real need for Investigation of the wide eeope 
of the subject; from a practical point of view, to acquaint 
principals, agents, as well as third parties whs may establish 
eemtrmetuel relationship with sithsr of them, as to what is 
precisely the |tete of the lew governing them. Mere particu- 
larly, It ie hoped the t this etud|r>.«ill be of assistance to 
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members of the har, and. even perhaps to the judiciary itself, 
in compiling materials, in pointing out lacunae and in clari- 
fying ambiguities. Agency is an important, even essential 
branch of commercial law? certainly /a more complete knowledge 

I',''' 

of it will be conducive to the growth of commerce, which today 
is assuming, so important a place in the changing pattern of 
Indian society* 


Second, certain portions of the law of agency are enbo- 

.. . .... 

died in Chapter X of the Indian Contract Act, 1872, and that/ 
is a very old enactment. It is, therefore, very necessary to 

tfj, \t ^,’veV'i'OwS 

examine this enactment to find out - to shat extent^they may 
need revision in view of the vast changes that have taken 
place during the past nineteen} years. Law, if it has to serve 
its purpose, must keep pace with the changing pattern of society. 

t *..1 v,» ft 

and laws, enacted ss many years age cannot be expeeted to keep 

abreast of modern developments. Prompted by these ideas, the 

j author proposes to make a humble endeavour to explore the 
j , \ 

; subject and offer his own thoughts. 


One question, obvious enough, may puzzle the reader. 

This concerns the choice of tho tltlo of this thesis, though 

{throughout) there will ho a discussion of tho implied authority 

-ft*. 

of an-agentf, tho titlo adopted is ” Implied terms” rather than 
” implied authority fhoro are two reasons for the ohoieo of 
tho titlo. first /implied torms^eovor not only sots 

which an agent can do to bind his principal as against a third 
party but also cover these esses whore an agent has soma rights 
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or obligations only la roforoaoo to Hit principal or rloo- 
worse and tkio third party* • rights and obligation* oro net 
la tlio plotoro at all* 

'■ SmobAi at a later Sato, the author proposes to wrltd a 

Vi . y * ti< „ ~~ 

mm eoapreheaeiwe thesis oa *fapllod tarns la Contracts 
aenssmlly* and la ardor that ti»o present Inquiry ©©aid Ho mil 
a part of It* tho proseat title of this thesis hes hosa she^esn. 

It aast* he waver* ho mAi eloar that for the proooat It 
Is prsposodi aorely to exanlne the seepe of laplied aathortty 
of agente so far as they hoar oa the rights sag obligation* 
of third parties* however* for o hotter eeapreheasiea of the 
soopo of this inquiry It appears asoohsary* briefly* to saw* 
also tho theory opan which "these implied terae* root* 


While It to oorroot to state that tho bread proposition 
of lav Is that generally/ tho rights sad obligation* of parties^ 
to a contract of *&wmT are aalaly and aseatly drawn (va tho 
oaproso toras of a eeatiwet, written or oral. It oaaaat ho denied 
that aaay toras eon ho added to the eeatiwet by laplteatiexu 


VO 


fhlo isbooanse part to* eater late a eeatimet against a oortala 
background; sal It Is hard to oonoslrs of a ooatraot aa asroly ^ 
Isolated oot/la tho lorgs Majority of oasoa* frequently* wo 
hare a background of feaHier wsago or ewiten or oowroo of 
dooliag} oooaoioaally aeoeoaity or «s»rge*»er play part tee* 
those are oortala tasaa which are laplied by statntot la aasy 


oaaoa the oowrts hare draws taplioelica* to ho^ added to the 
written terae of a eoatsaot oa thefreaad df giving "besiaoee 


effteeoy” to tho oooisaoto to ho doa ottwot hy than* 
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St ii not proposed to imiai mn tno iigniitst* of 
onotofto or usages of trade oaf the toots Soli toon ny tno 
ooorte for their incorporation os toms In i eontrest. TW» 
aspect of tno nsttor will to folly discus usd la Chapter V of 
Hilo thesis. In foot v it is not too auoli to soy that ettstea 
or usage of the trade nos played » conspicuous port in tno 
fovoloyaont oaf construction of aodera/ ooaaoroioi low* fho 
general eablt of ttio oontmotuol obligations ,erd5 usually pro** 

pom It tfeotr Inoorporottoa In tno torn# of o eontraet* tno iawri- 

table result mold no to nogotiro tnoir design* In ooon o ease, 
W ' ^ 

bodies here tnonoolwoo supplied terns union now# not tno of foot 

of Inpl mooting tno praeosod intention of tn« oont rooting 


fUM In tno written toms of a contract. iad^ oory^of tm 2 tns^ 
parties ^any eait^^sgh inadvertence or olmsy draf|maehip ; 
to oovor on Ineiisatet contingency, 4*d if the low fid not 



noon offered by tno Courts for doing oo. fboy howo sold tiao 


and again that they am aoroly trying to do that onion tno 
portion tnoaoolmo mold now# dm lad tnoy thought of tns 


setter* // 

• k 

ffeo judges hows log ssewasd to enemies ibis function 
aoay yoorn ago* faming for o aoaont fyts inpl loot ions of 
ootnority to Co oroo of lapliod oontrooto generally, mo of 
tht leading cooes in Caflnd, decided may years «H. sots oat 
aoot adoimbly tno ttmr *•**»* tnoso iaplieatiens. Xa tbs 
ooso of ta* ^ dofon dnato* Iherfingere, nod oatomd 

rtw^MWLad ita>n<wi iia w>aig ji B Wi w i di>s imrtMa ow^a dmsm d sdm Ha www s dmm waM S M a t dw ia m 

1* (*••») id M> die 
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into » oontmot with tin plaintiff f«r th» landing aim storing 
af certain cargo so that the plaintiff, a afcip**si mar, «•«!! 
disaharg* his vassals at thstr Jetty. fha Jetty entsndsd into 
tha rivar Thanes* fha parties raalisad that tha vassal will 
ha grounded at law water* whila tha vassal was haiag anlnndnd, 
tha tlds ahhad and aha sattlad an a ridga at hard ground 
hanaath tha and* fha plaintiff brought an action far tha aonsa- 
gaeat danage* There waa no avidanaa that tha dafandants had 
avar guaranteed tha safety of the anchorage nor waa tit la to 
tha had af tha rivar adjoining tha Jetty vaatad in than, hut 
in tha fhwnaa Conservators, it ia i! laminating to nota tha 
ralavant part tan af tha Jadgnent delivered by Bowen, UJ., 

"I believe if ana wara to taka all tha aasee, and thara ara 
many, af Snpliad warrantiaa or oovonanta in law, it will ha 
fanmi that in all af than the law ia raising an implication 
from tho preouaod Intention of tha parties, with tho ahjaat 
af giving to tha txmnsaatian snah affiaaay aa hath yartias want 
hava intandad that at all avaata it shanld have* la hnainaaa 
transactions snah aa thia t what tha lav daairas to affaat hy 
tha Inpliaatian ia to giva anah hnainaaa affiaaay to tha trana- 
nation aa nnat hava hssn intandad at all avantn hy hath partias 
who ara haaiaaeanaa • * • * fha question la what infsronca is 
to ha drawn wham tha partiaa ara danling with aaah othar an 
- tha aaannptlan that tha aasatiattoma ara to hava awns trait, 
and ton thay any nothing shawl tho hnrdon of toft# aafavssaaa 
parti, laaving tha lav to miaa saeh infaranaaa aa ara manem* 

, nils fas* too vary natnra af tha tranoaatian* * 



Tli* principle «f tit t»«« tat eftts Itti iRVikta Ijr 

P'* 

t he tturtii fltjr have, tawrtr, thie with 

and it nust he said ttat tineli an attitude tat* Itta wit ffa» 

ptr* It tat Itti mtgaiwd toy the eenrte that, tta«|l It it 

expedient la the internet* ef Jeattee t® wwpitt this prla- 

/ - 

eiple, at the eeae tin. It le equally neeeeeary net te .flee 
It tee aaeh eleetleltyi Uaordlngly they have eet 1 latte te 
tte employment. fhtie* In stdiseqnent mmi the eenrte taw 
laid dean that an lapl teat lea Shoal d net eoatiwdlet or wiy 
the express tense ef the eentwiet* her eaa It he ante nee ef * 

1 to render eeatraete mere attraettre la the eyee ef reaeeaehje 

S .. •- * 

men* Obviously, It le far the parties and net the function ef) 

V- ' 

the dndges^ 1 te determine the aatave ef their liabilities. ' the 
list tat lens, Inpeeed toy the eenrte te the eapleyaent ef the 
prlneiyle laid dm In $*e Msoreoek has torn eaeelatly exptweee d 
hy Mae lennen. WJ*» In Shir taw ▼. itantta>inJfmdw>e a JMMlJM* 
la theee nerd# s 

tarfsp faele ttat idUeh la any eentraet le left te he 
laplled need net he expreeeed le methane ee etorlee* that It 
I geee vltheat saying ee that, If ehtle the parttee neve making 
| their bargain am affleleae hy etander mere te snggsst asms 
■ express provision fer it la their a gree as n t, they aeaftd testify 
snppress hta with a eeaaea, *el^ef eeare4*il 

St le herd te heliere that the problem ~ nhsa te tapir 
tesne^ le ee staple me easceeted hy tat teamed dndgo. hem 
problems mtlaaaliy peee themse lves hefere the eenrte aad the 


a* imm) H.MN# 


f* 

friMifli «tki «4 in the mm !»• not btaa fowng to ha n*f 
' great half in MMlViQI ttMNB. 

fk* Court* livi (if*Mtto4 two dlflotort riowa mgarging 
tl m principles that should gerera tho jaeorpoittlM of 
tomo Into a wont root. One flow tw that tha objoat of tiflyltl 
a ton into a contract is to giro offoot to tho intontlon of tho 
yartioo* For thio foaoon.it io noooooovy to rooogniso tint thoy 
cannot lofty a ton obioh wttl oontmgiot or wary tks anyrooo 
tomo of a contract, Two proyoolttono of law ooorgo owt of ttiio 
flow; ftrot, pooitiwiif a tom can ,ealf botayliog If it io aooo- 
••ary in tho bosinoos oonoo to giro offioaoy to tho oontmot ao 
intend#* by the port too « aiWI It oan ooniMontly bo oalA tint tho 
tom loft to bo Inplioi# though waoxpmooo* io m oloar an* 
Obwiono that it gooo without oiytagV) Soooni, nogatiwoly no tom 
oan bo iapllog If it oonflioto or Io tnoonolotoat with tho latosr* 
tion of tho parti*#, ao oxpmooo* in thoir agmomat. fho oooontf 
wiow nay bo atprosaog than t *h* aimnaotanooo in whioh tomo 
will bo JnAloiaily istpliog appoar to bawo boon ontaaia* ang a 
jnotif loot ion for thoir tafmtaiftoa in thoao oirowaotanooa baa 
.1 boon ata tod ooaowbat differently. 1 In tho taw Quarterly bar low 4 , 
it io obooxwog that i «lt io obriono that no oontmot oan owar 
bo Ii»m in no aonplata&fam that it nay not booono aoooooary. 

If mfoxoooon oimanotonooo ariao» for tbo oonrt to iaply tomo 
skill worn norar aontonylatag by tbo partioo whoa tho oontmat 
wao aciti. * 


% nagata w# laSan XiMinXaatnrlni «a* * **»* 

4. vh* ft (tm l h *i»* 



fh# AMmliw of Denning «J. » ia bio fawaa# JiifOil 
In tho Matfitoaiw 8 oooo w#at a *#©d ««tl farthor whoa Imp 
declared that *tho day to gene wh#a w# oaa oaoaoo a» aafow- 
M«n injustice hy aayiag to tfco nfltnr *it to foar owa folly* 
tow ought not to hay# paasod that form of ward#* Tow oaght to 
haw# put la a olawo# to protect yourself** Wo ao laager twill 
o party with tho foresight of a prophot or hi# lowyor with tho 
d*»f toaaaehlp of a ebalaer*. * According to thlo tlw, tho 
toerlt oaa adjaet th# right aad obligation* of tho yartloo 
haring regard to elnwulsMti aot provided for hy tholr ©oa- 
tract. 

ia mmJMm tm mm msum i& m&A 

tho court hold that tho?# ©©aid ho layllod la tho oontiaot of 
oaployaoat a to*» that tho warrant aedortahoo to #orwo hlo 
aaotor with good faith aad fidelity* 

la Hoyt la JgjHflC, Air Cra ft Co* Md» ▼* tllill » • 

tho Coart hold that la a ooatvaot of aaawfaotwrlag agoaoy diltk 
contained ao preriiloa for lto dotorataatlea, th#r# wao m 
Implied tora that tho ooatraot ooaid ho dotoralaed oa tho oorw** 
lag of o reaeeaafcle aotloo of twelve aoatho davotloa* 

fho net* haro hooa oaot too wldo hy tho eewrt© la Reload 
la iatfodaola* tho th#ory of th# * implied tow* oo apfU»We to 

g, British Mefleteam f. headoa aad ttotrlot Ciaaaao t»td* » 

(im) i **t* iiti tea* 

It Oh* l». 

T» Ctttf) A* C* 80S* 






frustration of contract oases for ikm it to obvious mmmM 
tint ill aafereseea o bongs of eireuastaaee# eeald antr lift 
11000 to the contemplation of the contracting parties* fiioowoo- 
iag tli sabjeet of frustration of ooatraetS' tor* Wright arete 
ia one of Mo Booty* thus* * "that the Court or Jaty *» * 

Judge of foot decides the question ia aecordaaee with what seeaa 
to ho Just ami reasonable ia ita eyoe* Tho Judge flail himself 
tho oritorioa of that to reasonable. Tho ooart it it this 
ooaoo ask lag t oontraot for tho parties, though it io almost 
hlashpiteay to oty 00# • 

Xa implying tsime iato a contract tho oooitl and mmmim 
background eta ho taken iato consideration. For example m flag 
that dutiee between employer and employee ia tho light of ehaag-* 
iag oiroaaotaaooo are today attraotlag tho at boat ion of tho 
Courts. A striking illustration of tho way ia whioh tho searte 
approach this question io feaafi la th« 0000 of MfilS£ w. IhfcJ 
atoraso Co. ** fit iooao in thio oaee woo* whether ia tho 
absence of express agreeaeat, aa eap&eyer of a lorry driver was 
hound to toko owt such oa iaearaase yolioy sgaiast third forty 
risks to weald protest ealy the employer kiasolf or whether ho 
ho w*o hoaad to protest tho oaployoo also* It woo orgasd oa 
h shelf of tho oaployoo that there woo oa iapliod toxa ia tho 
ooatroot of eapleyaeat thot tho employer aes&d protoot tho 
employee by iasoxoaos. da the deeisiea of tho iapertsat mUla 
tho gatgoi ooro iivlIK both ia tho ooart of Appeal and ia tho 

•« begat lmy» aad Addreeeee* p* »•*• 

§; (if«f) A*c* §«• 








«f aMteia wmMf mt infill th* iliwiiMi if tfc* mrii f*r 
liplftef Iiim into • ftftatvftft*, ft»d sen of Du eaooo not«i 
MfUir) aanraftt Hft iafivmii ttet ihty in living imliiai* 

ft |* ftftfgftfttftt tkftt lftW ftftfti ftkftftg ft jft fftftpftAftft tft ftkftft^Hl 

mlitiiBi »f i if • i ftikftvwiftft It will mmm t* fc# ft Utiag lo«i 
society if it fiaii It will swftft* it ftftlift oft it* 


MM m IF Mm w mM$ mmm wWM vjtp&v*li£ WmmWm § wjr *wi 

•ft«rt » 9 it Mftftt flfwt ftt nil few kftiftft is wind tk*t the mug 
wiftw ift largely ftttftftlftftftKtftty t» Du f Itftt* fkfttw is m ftavfct 
that ft# far •• tlm first wi«w gm, the priiwiplii Dunis 

ji mMi 4 lijiinfru ■tatil n ##** iKj ftlttfela Tim mtnii ttMfe tli min 

MU Mm mmqfm^rmmm XM9 IP wWillf l ai *t mapnimiWl 
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1® Hi preeeiwd intention of the mbIiwIIoi portion# «tei we 
.pm |«t>o to ftiwM to ehsttier the first view wpim to he 
tenanted or developed or -mot it hs regarded »o a aleead ahnpter* 
I# our eoael oaten to ttet it require© to be extended in lit 
aeepe mm neeeesary twitim arises, and it to whather the 
eeaond tl«« aapplenenta it within deaired local limits# It to 
sWbnitted that m have to exanine ths qasstlon iron thto angle# 

In ths opinion of tho author, tho fir at view to taaaesaliahle oo 
far ao It gooo hat it require© to ho extended# taw nnot of 
aoooooity grow to keep itoolf abreast of nodorn dovelepaente tn 
society, if it to to eervo any foal purpose* duetto© Bolnoo 
ottered a profound troth tn otattng "the tow* ho ohootwod 
•to always approaehinc and never roaohing consistency. It to 
for or or adopting now principles fron Itfo at ono and. and it 
always rotatno old onoo fron biotory at tha otfcor *** It wilt 
hooono ontiroly oonototant ©my whon It ooaooo to grow*. It 
to o«d>ntttod that oo long ao tho oooend flow to not oo nttltoad 
no to tvanogvooo tho hoondo at law. it will serve tho groat 
pnrpooo of dowoloplng law on propor lines, and will holp to 
naintain equitable Justice between tha oontxmotimg parties. It 
to v therefore, suggested idiot tho oooond f tow nay ho helpful In 
developing tho Ion praridod it to applied with eawtlen* fhtlo 
there to every Jaotifteatioa for inplying torao Into a oontsnot 
on tho 'gw end that mi enanlnatiaa of nodorn aootal and ooononio 
lift w ar r an to that iafimnwi it will ho fatal to tho grow%% of 
law if torso art inpKted tn oaoao tho off eat of ohioh would ho 
tant in foot tho mart otopo la tho rhooo of tho oontraoting 







An evaluation of their respective nriii will then alone he 
possible, it will not he out of pine# to note the tie* of the 
Snpreae Court of Indie regarding their preference ef one er 
ether ef the tee opposing sieve* 



the question mreee no to tho principles applicable for Implying 
to in In n contract, end thnehee i# delivering the Jndgeent in 
the one# eteted the lev thus s 


•The principles on vhioh e tom nay ho inpU** In contracts 
in volt settled end it to enough to refer H»l«Cmvy*s Love ef 
England, Tel, TUX, Third Edition, p. i*i, shore they eve 
enanerieed ee felloes i 


In eeaetmtag n eeatxeet, n tern or eeadittea not empress- 
Ijr otetod, nay, under certain eireneetenoee, he inplisd hy the 
eonrte if it is oloer fron the netnre of the tmnenotien er twm 
oeae thing eeteelly fennd in the deeenent that the eeatmetiag 
parties met here intended eeeh a tern er condition to he a part 
at the a gree ne at between then, ttifc an inp&teatian amt in all 







•ami It ftwdti, 98 the praeeaed intention 9 f lit parties 
884 8poa rttltBf 884 Will SBly H« Btdt «h«B ft it 89999888^ 
ia «8ltr it |ivt the t«mn»99«lo» that tffitutr that hath parties 
sml htrt iiitHtl it to hare, and it prevent tatl 8 failure ef 
ttuiltniiti aa 99814 not have Itm within the ttiiteylttit» 
af the partita • * ,* 

Proceeding farther hie Lordehip luiita %«tltt ©beervedi 
*tt a itn ia ta ha inplled in hnainaea transactions, it want ha 
aaah aa ta give each hnainaea effioaey ta the transaction aa 
mutt have haan intended at ail avaata fcy hath the parties who 
are hnainaewawau » On the facto of the ease. there could hardly 
ha any controversy that the suggested tame eenld net ha topliad, 
and far thte raaaon It will aarva no useful pnrpeaa ta tannine 
the facts if the aaaa* The principles laid dawn in the aaaa 
show that the Snprane Canrt at India ia inclined ta fallaw the 
flrat view, nhieh nay, far the aaka at eonweaienee. ha styled, 
aa the »eire«neerlhed fitr*. hawever. it tannet ha aald that 
if and whan any aaaa af inpertanee, invalving a tharcngh dia- 
ewselea and adaption af either af the twa appaaing views. aanaa 
far aanaidaxatim# whiah view will find eeceptanee hy the Snprme 
Canrt. In the ahova ease, a diaanaalan af the twa appaaing vinw 
paint# aaa net aallad far. and it ia. tharafara. pra-natwra ta 
state with aanfidanaat the laaaing af the Saprene Caart in thia 
regard with any asnatnses. U the aaaaaadiag ahaptara. it ia 
prapaaad ta asaatae the distinct aaaraaa at inpliad awtharity af 
an agent, and al aa the problem af pallay and purpose that 
mdarifa the prineiplee of law on the enhjaat cm hy ana whiah. 
it it heped, will ha eendaeive ta alertly. 
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CHAPTER 1 


AGENT'S IMPLIED AUTHORITY ARISING 
Olfo OF' TOE ^lRCteTANfcfe OF 'fjflt 
CASE Ws 18? « INDIAN CON^kA&TACf 


The subject of the lnpliod authority of on agent la 
governed In India by atatntoxy law* It doe* not admit of 
eategerleed olaeelf loot lea aa one find* In the lawa of foreign 
jurisdictions, notably of England and Anorloa* According to 
the Engliah eonaon law, and the Aaarleaa Heata tenant of Ageney, 
the following dlffaroat aonrooa of Implied authority are die- 
cemible; they are i 

1) Conroe of dealing 

a) Apparent 

8) Incidental 

4) Neeeeaity ot Enorgonoy 

g) Cnaton or naago of the trade, and 

i) Estoppel. 

these different olaeelf loatlon* of lnpliod authority will 
ho discussed later on. At promt, hewewor, an attonpt weald he 
nado to oxanlno oritloolly the prewialona oentalnod la Seetione 
lit to Its of Ha Mian Contract Aot (18T8), that hoar on tie 
•Object of tho lnpliod anthority of an agent, 

* 

Mm wnm ttnt. tt •»« ■** *• «* •* »1«» *• 
mUm,m • mm ut} «Mh » <MU «•»»*»•» *m tu 




IS 


Indian statute does not specifically went ion C us ton or swgt 
of trade as a soars# of implied authority, though recognition 
is |im to it in the decisions of the Indian High Court®, 

This is andouhtedly a oorious lacuna, especially so shorn •«#» 
ten or nssgo of tiado is specifically wontionsd as a ground 
for giving authority to an agant to anpley a sub-agent under 
ths provisions of Sootion 190* 

For cooy reference, Sootion iff of tho Indian Contract 
Act is reprodnaod holes * 

•An authority Is said to he oxprceo slion it le given hy 
words spoken or written* It is said to ha inpiiod Shan it la 
to ho inferred fson the olrounetaneee of tho oaeo» and thlnga 
spoken or written, or the erd inary ©ourae of dealing nay ha 
aaeontttad eironastaneoa of tho ease*" 

A aritioal examination of this ssstlon in tho light of 
east law revaala the aaopo to ho very vide* The type* of tho 
authorities styled apparent, course of denting end eastern or 
usage of tho trodo etc. in foreign Jurisdictions snob as England 
and Anorlaa are ineluded hy Indian deeleiene within the expre- 
ssion "drowns tanoes of the ease** 

A ossa In point is Mnfli Ti (&B&& ffl-ft ac ft***- 

Thero a salt was filed hy the plaintiff-appellant, a nerohant 
in Lucknow, against ths defendsnt- respondent , the HJa of 
Salenpur, far the reoevery of the priao of oloth alleged to have 
heea pereheoed hy the defendsnt-reepemdent* Hi plaintiff 
si lined for the prise of tho oloth* ond h«t»itT/* for 

mtorea* at thO' mto of if* par aanmni tho total nneant hoing 



Is. 6,750/-. The defendant denied the ©lain In teto. It wee 
admitted in the lower court, ae well m before the Chief Court 
that Sarfaras and ether eerrante of the Saja of Saleupur, who 
admitted their purehaeea of cloth, were servants of the defen- 
dant at the time when the purchases in dispute were made* The 
only question for oonoldoratloa of the abore Chief Ceart wee 
whether theee agents had purehaeed the eloth for tho defoadaat, 
and whether they had authority to do so on hie behalf* It la 
Important to hear in mind the special oirownetaneea of tba 
ease* The plaintiff alleged in hie plaint that he had been 
awpplylng eleth to the defendant* e father, and that the praa- 
ties had been for the defendant* a father to oond for tho ©loth 
threwgh eorvanto iron tho ahep of tho plaintiff* It was alee 
alleged that a detailed account need to he sent with the eleth 
and the price weed te he paid subsequently, and that after the 
death ef the defendant*# father, the defendant also continued 
the practice In respect ef the purchase of tho cloth, and 

the payment af tho price* This particular allegation was 
admitted without qualification In the written statement, (hi 
these facte the Owdh Chief Court laid dawn the fell swing prin- 
ciples ef law, which nay he quoted t 

"Section 186, Contract Act provide© that tho authority 
of an agent nay ho expressed or inpllod* In aaeee where tho 
authority ia nat expressed, the question whether an agent had 
or had nat auiharity ta act in a partlaular aattar an hshalf af 
«ha principal I# ta ha dssidsd aesordiag ta tha slsswastansas af 
amah saas# Baring giran aur careful oensideratien ta all tha 
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«lnwiitiM«i il tlM mi «• »n *f opinion ttot there i« a* 
mws to 4itoiliaf« tto plaintiff, and tto ttmsto «fc» 
the pwratotea in dispute oust to* toW to toft 1*4 topJtoi 
Mttority to do m ob behalf *f tto* dtiiadtnt* fto* foot tt»t 
tilt defendant hti ptid large sans, on nooonat to tto plaintiff, 
«•«■• to n« to to* very strong oiroonstsn*** *nd nlnost «•»•!*■ 
sir* against tot def endant, • 

It s too old to* noted ttoat in this ssss thsrs e*s s mil 
oetaMiehod putlo. tMt cloth, tin phrolihMd hjr the 
rants *f ths defendant, and **r* paid for af toward* toy th*ir 
Easter, th* Baja of Salenpttr« This will *statolish*d oonr** 

Of dealing between the parties eeneerned, aooording to ths 
dooision sf ths aforoooid ©aeo, oan too regarded as eirem- 
stansss sf ths ssss. As a natter of fact, th* longing* of 
Section iSf io ito*lf wry *l*ar shew it stated that th* 
ordinary oopraa of doaling nay too seoomtod oircrewstanooo of 
tho earn. Though tho oaso is inpsrtant fron the sngls that 
it snphssisss that a sell **tabli»hod practice solid h* 
regarded as a conrs* of doaling, and a strong eirometanee 
ssafsrring authority an an agsnt to hind hio prinoipalf norow 
tholoss tho Oadh Chief Court dooo net oloarly etete as to vtomt 
sow ths other oiro snoton oos, hooldoo ooaroo of dealing on 
whieh they decided Mho oaoo, fto ooopo of tho tow *eirews- 
stanoos of tho ease* is indeed rosy lido, ob 4 at on npproprttst fc ^ 
piece tho author cool* 11*0 to M«u* the oeeto •» 1*. 

Matter a*ae to »a*»* *a Brtt HEJOBt JhJEiMUE U a J 


1 aaaiwa* a nd ethsrs 8 . in which fastis* Howland of the Patna 
Sigh Court laid down on iaporiaai principle of 1m ia tliooo 
words i* 

*W» person ola Inins against th« principal asst allow 
tint the sot done wi within the seeps of the authority or 
ostensible authority held or exerelsed by the agent and this 
sen be shown by practice as well se by * written instrument • • • 
The plaintiff, therefore, auet ehow a eourse of deal lag by 
whiob it was ft pxaotioo for goods to bo oappliod to bar through 
those servants la the eearee of their employment* Xf he dhows 
sash « pxmotlee, it will bo no answer fer the defendant te say 
that the particular itens of goods did not reach her ones tbs 
plaintiff has established that they were supplied te her 
•errant* for her use*" 

Undoubtedly, the principles laid down In the aforesaid 
ease are inperiant, but it dees not appear free the ease as to 
whether an agent, if he does osrtain work on behalf of his prln» 
oipal, and the way he ante with hia/hatf beea edhsequently 
accepted hy the prineipal, will that praetiee ealy bind the 
principal se far as the dealing of that agent is eenseraed with 
that sposif is psrty sr will swell s practice farther confer an 
implied authority in him to do eiaitnr work with anethor parson* 

JUB gb *• * g, gka* 
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important? laasmsfc as the Owdh Chief Ceurt laid down an Sapertant 
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proportion of lav that the Circassian©** of the oooo ui a 
eourso of deal lag dotoraiae the extent of tho iuplied outhe* 
ritjr of ob ageat* la the aforesaid ease, the power of the 
authority was executed by the plaintiff ia favour of Maagsli 
Prasad, though it mas not produced before the Court, hot the 
Coart observed that frost tbe admitted faoto of the ease, Sfaagali 
Prasad had an authority to receive tbe aeuey, aad, therefore, 
it eould bo presuood that be bad authority to do every lawful 
thing which waa necessary ia soaasotioa with that aet. ¥be 
eourt observed that oa previous oeeasioas soaoys bad boon 
roalissd free tiao to ties oa account of over due laetalaeate 
and every snob payueat was aeeepted ia fall satisfaetiea ef 

iastalasat ea account ef whieh it was aade. Oa these facts, 
tbe Ceart stated *» 

"lb are eatisfied ia tbe ease, both free tbe eireuaetsn- 
■ *»* the previous course ef dealings, that tbs ageat did aet 

oaeeed hie authority ia seeeptiag the payueat ef the iuatal* 

■eat ea behalf ef hie easier aad that the plaiatlff aofuleeeod 
fa, what hit' ageat had deae whoa he resolved the aeaey aad 
objected ealy to the detrsysl ef the oeet ef registiutftea by 

§k4m 9 
HIS# 

Although it eaa be hardly deflated, that the principle 
laid down «■ the aiareaaii eaee is iapertaat as iadlestive at 
the saepo of oootioa 1ST ef the Zadioa Ceatraet Aet, it deeo 
ast threw say light « tho question so to uhot io 9m ooooatial 
twt to datasatae a oouraa of dooliag, or tho uatae* of tho 
oivouastaas## dd# would entitle a Court of l «v to pronounce 





whether 9a account of those ©irooastanecs an agent la alssthad 
with iapliad authority, 

Thoagh unrepertad, Site Baa v. Beww*rt..Lfelj. aay *• 
regarded as an iBitmoUn eaio on tha subject of Implied 
authority of an agent, the learned Judges of the Madhya Bharat 
High Coart laid down tha following principles of law in thla 
aaee 1 


•An authority to generally construed in oaea af doeht 
according to tho usual eoaraa of dealing in haainaea to which 
it relates partly haeaaaa thia nay ha preeaaed ta ha raally 
intended and partly heoaaee the third party nay reasonably 
attribute ta the agent eueh authority as agents in the lifca 
hasinsss asasily hare. Held en the faets * * * in a hasinaaa 
aanaarn tha Mania aaald receive the nanay and pans a valid 

receipt. • 

■Mk .t »««»? T. firnntm «■-«*»*- *«»•< 

Lordships af tha Privy Caaneil is an assailant aa as, shaving 
tha inpsrtams# af a course af daaling aa a ground far aanfarr-* 
lag inpliad authority en an aganft ta sarry aa hnainasa in a 
partiaular way, fha fallowing pasaaga fra tha Jadgaant ia 
quoted below »• 

*m tha avidanaa , • • it wee proved that anangst nd 
Chatty nenay loading lira it wan tha pnatiae far tha aganft ta 
pladga .tha aradit at tha fin and that far a aanaidasahla tlna 


4* A*t«B» ttSB (*»«»«,) Madhya Bharat Bif4U 
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ilMiUr transactions had fe«m entered late previously hy the 
egeat without hie authority being questioned, • 

fhe lnportanee of this esse lies in the feet that it 
enphsslsee that s well established prsetiee esn be s sonree 
of inplioation of an authority of an agent, and further that 
in a Money lending firm the agent nomelly will possess the 
authority to pledge the eredlt of the fire as in business of 
suoh a hind snob work is usual. 

An agent nay have inplied authority to aet In n parti- 
©alar manner on hohalf of his principal, on ths basis of a 
oonrss of dealing, a vory cannon inatsnee of this type ef 
authority to found in oasoa whore an agent hee snerelsed sene 
power, repeatedly, net given te him by hie principal, who 
raises no objootlen to tbo exercise of suoh powtr by his agont 
evan on coning to know of tho sano. fhe principal, aeeerdlngly 
tacitly sanotlons tbs oonttaasaos of tho pmetiee* 

Xn an Anerienn easo - Dobbs v, link* , an agont waa 
authorised te sake loans tor his principal and te eelleet 
interest hat net originally te eelleet principal. In his 
goslings with third portion, the agent repeatedly eel looted 
principal and reaittsd it te his principal, who received it 
without objection* It waa found at the agent** death that ha 
had also collected principal which he hed net accounted for, 
the principal nought te held the borrower liable for payment 

of the priaelpiti mm on Use ground that the ncent had ns 
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authority to miifi the principal but possessed merely a 
pow»r to oolleot interest. ©n these lull, it wi hold bjr 
tlM Court that as the agent laid repeatedly received other lteae 
of principal and it ooo never oh joe ted to by tale principal, 
implied eetbority to eolleet principal in general bed been 
liven. 

Agenoy could be proved, the Court eaid, *by shoving 
either a Contrast of Agency or olreunstanees to provo in pi led 
authority by * course of dealing on the pert of the agent In a 
particular capacity, an« recognition of his sets by the prin~ 
eipal. * 

there can be no inpliei authority to collect payments 
if tho principal givoe notioo to tho purehaeor. But, authority 
to oollcot nay bo inplied fron the fee* that an agent hna pre- 
viously received payments and these collections have bean 
approved by the principal. T the authority nay be derived fron 
a aiagle aet of the agent and the recognition of it by tba 
principal if it la of each a character as to lay the authority 
to the agent to do duller ante for the principal beyond any 
tucetlon. 

9he teat mentioned east, though It lays dona a very 
inpertant prlneipla at law regarding the eeepe of a oouraa at 
dealing. In giving Implied authority to an agent, it dean net, 
hawever, alaarly apaolfy the alrounatanoaa aa to What typa at 
aata will aanfar an iafdUed authority in the agant to do dollar 

f# Great v* Bamerlek, |g» Sana iff, M %% Bin (BOS). 
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*•*•* inpertaaes of eoario of dealing to a source of 

Implied oattwritjr of an agent appears to bo a very convenient 
«®de hereby an agent, though not expressly authorised, nay 
enemies an authority on his behalf, provided he aaderstands 
the nind of hie principal, and dees eertala sets which are 
subsequently approved hy hla, and then, thereafter a practice 
gives him a neeeseary authority to do sinllar sets. In busi- 
note trameaotione it ie not always possible for an agent to 
roooivo instructions from his principal, and, therefore, it 
le conducive to do an net with efficacy for an agent, and he, 
knowing very often the nind of hie principal, can transact 
business on the assurance that it will he subsequently aeeepted 
by hie prineipsl, so the enures ef dealing eeenpiee a predeni* 
neat plane as a seams ef Inpl lost ion ef authority for an 
agent* 

Xt is unfortunate that there are only two eases bearing 
on apparent authority of an agent in India* Bohradun Musses rle 
Cleetris Tmnuey Ce. ttd. , and another. Defendant-appellant 
versus Jagnandar Das and others, plaintiff-respondents 9 is a 
ease in point, though dealing with Company Daw, nay still be 
regarded as rslsvant to ear inquiry, as tbs prinelplss am 
essentially the sane* Sons inpertant points ef difference nay, 
however, be borne in nind between a dimeter ef a Company as 
an agent ef the Company and an ordinary agent under Beatsuet 
Dew* A dimeter is sn agent ef the Ceapany in his eentmetual 
eapaeity and he is a trustee in reepeet sf the company's prep** 
Has* With these dif forenoon in a&d f the fasts at ’the eaeenej 

i ui i!U>se w eiiSwSs>ws>e - nwsi» i wm.esiws. sv s rr l M )i'*i*sss«a. l *s l SM Wws r s l M W » w** i i> i L Si -ia l *i ! a« . Lnw ai ms. w .s . nvn n ■ ■> i i m »s.m iimn.iislsi > sii ^ v I ' a n i m i f iea. 
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%* briefly stated thus »• 

fl» plaintiffs were the propriitora ef a bank at IhrtHrn** 
Atm a ad Ui« Coapaay had ia account with that Bank* On tilt 
Janaary* 1923, the plaintiff allowed the Coapaay* at tlaa 
vaqtaaat af the Managing Agent, Mr, Baltn Shah ailani, an 
overdraft af h*2S*ooo/», The nertgage dead In suit was exe— 
aatad an i»th June, 1928 By Mr* Baltn Shah an Behalf af the 
Ceepany in favour ©f the plaintiff© ta aaanra the overdraft, 
fha defendant© adaitted receipt af tha consideration hy the 
Genpemy* the def andante did net object in treating tha plain* 
tiff aa unsecured araditarai their anly objection was that tha 
nortgaga naa void and not Binding on then far variana reason©. 
It 1© not necessary to ©ranine the various ground© of ©bjoe- 
tie* raised In the oaee challenging the validity of the nort- 
gage deed a© the Court found that the necessary pomiealon not 
having boon obtained By the Geveraaent had rendorod tha 

nan nu^n 4K 
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fha only point of ftnpertanee that arose in the ease naa 
whether the Managing Director had paver ta Berne* naney and 
execute tha nortgaga deed under the elreunetaneee af the ease, 
fha learaad Judge© ef the Allahabad Sigh Cewrt relying mi an 
earner mm, tutMm •* the f 

sene Court, laid down the following principle ef law** * * a 
eeapany le liable far all mat© d one by it© Director© ev© n 
though unauthorised By it provided ©nob aet© an© within the ■ 
apparent authority ef the Directors and net ultra vine ef the 

*§« JU1*% iilli Allahabad, 806. 
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tenpany* Persons tailing bonafida with i Managing Direotor 
**• entitled to asaeae that ho has ill mob 
p»r%m to exercise if thoy ire power* which, according to the 
Constitution of the Company, i Managing Direotor ©on hire* 

Wo igroo with the Court below therefore in finding that the 
Ceapany is hound hy tho Mortgage ao far ao ooMpany law ia 
concerned. • 

Wio prineiplo of law otatod abort to aorreet* and la 
al*o onpportod by earleo* English dooiolono e.g* (Boyal Eritloh 
Bonk reraro Twrqnand) **• It 1* nafortonata that tha learned 
Jadgt* haw# net explained the Meaning of tho tern "apparent 
authority** Tho legal profoaoion in India* and scholars of 
law eaaaot roly upon tho diaettaaien ao being in any nannar 
helpful to the® for traoing the deralopaant of Indian Law 
relating to apparent authority of an agent* 

tho other eaee in point i* Ban Fortin Parana Mareball 13 . 
The foot# of tho eaee nay bo briefly nontlenod ao follow* *«* 

San Partap, th* appellant «a* tho eon and legal y*P*»- 
oontatlra of BObn Oirdhari Lai* a banker, deceased, tarrying 
on hnoittoa* at Mnaaffarpar in Bohar* In January, 1820 Oirdhari 
Lai hagan to not ao hanker to tho Kota Chapra Indigo Paotory 
In Tirhoot* In tho aoeonnto It 1* tailed Indigo Contain* At 
taut tin* Brig woo the proprietor and Manager of tho fantory* 
taring an ahaolnto right to a half ahar* 'bn It* and being tho 

11* (i«S«) 84* US* 4*8*, Iff* 
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laeeee of thi reaalnlac Half shares. The respondent, Mr* 
Marshall aao th« brother-in-law # f Mr. B rlg and Ho held a 
MHrtgngo Of the half share of which Mr. frig woo the owner, 
rron fth January* 1090 to tho Slot October, 1891* Girdfaarl 1*1, 
*** for tha site of oomronlonoo will fe« referred to so tho Bask 
supplied fond© for dairying on tho factory upon fankhao (orders) 
timwn by tho nonogor on tho Bonk. Tho ooaoom woo f Inonood hy 
Messrs. Gisborne and Cenpany* Calcutta. Mr. Brig wood to draw 
hwndlo «pon than and thooo wore node ewer to tho Bank, whioh 
obtained the proceeds of than and oroditod than in tho aeeoant 
with the oonoazn. Monthly aoaonnto of mooiyto and diabaree* 
nanto wood to ha want hy the Bank of the Indigo Peatery In dap- 
1 laa to. One of thooo aoad to ho olgnad hy the gonaothar of 
the Bank* this wood to ho retained hy the faetery* and the other 
sent without any signature wood to ha olgnad hy tho Manager and 
oant hook to the Bank. Evidence, in the 'ease disclosed that 
ralianoo was first placed on tho oooonato of February* 1890 
and waa headed Mama Konst aeeoant of noney of the Meat Chopra 
Concern, par gwanah Biaara aa par taokhae olgnad hy Mr. Brig 
nanagar and proprietor of the aaid aaneam through the Banking 
fim of Bahaa Jit Mai and Girdhari tal Mshajaae of Xnsaf f arpnr. * 

A halaaea at hU,9IS-i8<d dm fro* the aanaaxn to the 
•aak appeared fro* the aforoonld aaoaont. At tho mi of the 
aeoaonto a atataaaat oao wad# hy Mr* Brig that it aao aarraot. 
mm aeoaonto aontinaad to ha handed and attaotad hy Mr* Brig 
tfe tho aay apte and inaloding that far Beeenbar, 1888# there 
mm a ahaage to toa aaaaaata at Jaaaaxy* fehraaxy aid Marsh* 
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l@9& only to tha extent that Mr. Brig mm eallid Msaigtr, Ml 
eppeerlng la tfc* aeoomti, which were attested If hi» 
dooa and including October 1891* la 1890 Hr* Marshall pore ha sod 
tl»o interest of Mr. Brig In the factory olio till than aanaged 
It on Mia acootmt, and continued to nonage It on behalf of the 
now proprietor frea the lot Moves* er, 1890 v when the Indigo 
•eaoen 1890*91 ooanenoed till March, 1891 when he left. The 
plaintiffs fix*, after the transfer* continued to eapply eeah 
fer the aanagenent open the Manager* • order. Pren tine to tlao 
la payeent of advance* hnadlo wore drawn hy hin on a Calcutta 
fins referred to above, which financed the Xndlge concern, and 
were handed ever hy hla to the Basic. On these facts, the 
Privy Council cb served that t* 

•It see adnltted that the Mhself~@enattl>er she conducted 
the hnslaees ef the Bank* aeted in good faith. Ho night honest* 
ly and reasonably hare hoi lores free the previoue transactions 
that fe* 25,000/- were contended to ho applied la the sane Manner 
ae the paynente had been applied in the previous accounts. The 
course ef hie business sas rather between the Baalt and Xndlge 
factory then between It and the aetnel proprietor. Xt wne net 
proved that the Banle had any mtlnatlen ef the ehange of tho 
proprietorship, except what appeared In the heading ef the 
aeoewnts. Her sas thsrs any evldenos ef the tarns ef the 
agreenent wader which Marshall hoeano tho proprietor. There 
nay have been* probably was* sene notice ef the bits or liahl* 
lit lee ef the eenosra* Their Lordships eaaaat agree wttli the 
pt g h deart when My thy that the harden wee on the plaintiff 


U prove this iiniMBt hy obtaining discovery and inspection 
#f documents. If Mr, Brig ana careless, aa ha nil la his 
evidence ha ma t la signing tk« accounts aa eerreet and 
Mr* Marshall was negligent in not examining the accounts, 
eeples at whlah wars at tha factory, tha laaa eaght act *s 
fall aa tha Bank* Baring regard ta tha nature af tha tvaaaaa- 
tlaaa between tha Basic and tha Indigo Foot ary, and to tha only 
Infornatlon whlah tha Bank laid af tha ahanga of proprietorship 
(Mr* Brig sont Inning to ho Managor) tholr Lordships think tha 
Mima If Goaesther night reasonably suppose that Mr* Brig had 
authority, and that In tha honast belief of that faat ho con- 
tinued la »aka tha advaaaee* fhay will hastily advise Bar 
Majesty to reverse tha deeree of tho High Court, to diaaiaa 
tha appeal to the High Coart, with ooste and to afflxa tho 
deeree of the first Court* Tho respondent will pay tha easts 
of tha appeal** 

The principle dedneible fro a tha above eaee Is that It 
tha oontiaotlag party had bean Bade inte an haaaat ballet la 
tho examine of tho authority ta tha extant apparent ta hla, 
ha will certainly have a reaedy against a prinalpal* This case, 
as detfbt, furnishes aa axssllsat illustration of an apparent 
authority, though tha ease date not throw any light on tha fuea- 
ttea ft tha regal veaeate at aa apparent authority nor la , there 
any dlaauasloa whether tha Privy Council t taught that estoppel 
or mm ether atom at aatherity waa tha baala at eonf erring . 
a right la 1 ha third party ta proceed against tin prinalpal* 
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flit SMUiiai and seeps of the mii 'Apparrat authority* 
fcaa not, ufttrtmiUljr received the attention of the Judges of 
***y Bifii Court in India* This attitude of callous indifference 
on the part of the Indian Judges is not surprising as tm tom 
9ad toon a subject of controversy anosigst judges and dint in* 
gaished writers of Ingland and America. The prooioo nooning 
and soaps of ’Apparent authority* is not yot sottlod inspito 
of rioh foreign material available on tho subject. A critical 
examination of tho conflicting opinion* available in foreign 
writings would* it is trusted* conduce oloar thinking* 

There art several different views which explain the 
haste of apparent authority. 

First* Iks theory of agency fcy estoppel* The Xaetnal 
eirounstanees under which it is applicable, require the fellow* 
lag conditions to be satisfied t (I) There the principal has 
nade a representation hy conduct or words* (11) that A has 
authority to aet as hie agent! (Hi) to e third party T$ 

(iv) calculated to detoiwo f (v) and in fast rolled upon by T. 

Though it is undoubtedly oorroot to state that the fho» 
teal position in eases of apparent authority are sinllar to 
these evented by estoppel* yet there are certain differences 
which oust be noted* Deception and change of position of the 
third party are the hey note of estoppel whereas these etc** 
neats are net necessary in all eaeaa of apparent authority* 

AO Prof* barren searey rightly potato out estoppel is 
eeeeutlsilyt a tort theory baosd upon a uisrepressatstlsa of 
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of foot* which causes ham to another* There iit several point* 
of criticism of tlio ootoppol theory* Prof* Powell* p orgmento 
against estoppel no the bogie of apparent authority nop Ho 
not** i- (i) it dooo not create the ralation of prineipal oni 
ogont, it merely offooto the relation of principal and third 
portp bp preventing the principal iron denying that bo io liable 
for tho acta of tbo ogont* 

(ii) tbo dootrlno of opporont authority woo eetobllehed 
before tbo courts mod tbo longnogo of ootoppol tbongb tbio 
contention io not conclusive, 

(111) tbo dootrlno of ootoppol dooo not oxploin why. the 
principal oon also one tbo third portp tbongb it explain* bow 
ond wbp tbo third portp oon ono tbo principal* 

Tbongb tbo dootrlno of ogonop bp ootoppol boo boon 
eeverelp orltloinod we also find onplo onpport for it in several 
oourt decisions. 

Seconds Tbo Anerleon Re~atatenent of Agency 18 (oooond) 
presents onotbor theory* which state# tbot opporont authority 
opplioo to ooooo in which tbo prineipol boo dono oonotbing nblob 
boo eoweed, o third poroon to bolloro tbot tbo ogont boo onthe* 
rltp to do o specific act or oorloo of ooto ond tbo third poroon 

4 

deals with tbo ogont with reference to tbo tp^tnaN for which 
tbo prinoipnl lo rooponoiblo* Tbo norito ond dofooto of tbio 
tboovp will bo dloomood lotor on* 


it* toot ion* • ond tst* 
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Third i According to goat authorities the basil of 
*W»mt authority aijr he a course of deal lag or eustoa or 
swage of the trade. 

The anther, however, is of the view that it is hottar to 
regard the tom "apparent* only where the agent in feet has no 
authority hut appears to third party to have authority because 
the prineipal has cede a representation either expressly or 
inpliediy to that third party. Apparent authority, therefore, 
is no authority at all. It depends really on a representation 
hy the principal to tho third party, hart 14 states that tho 
principal* a liability depends "upon the ground of appoaraneo, 
i, a. upon tho grounds of ootoppoi." 

In Sana Corporation Ltd. v. Proved Tin General Invest** 
nents Ltd, 18 j Sleds <lj said that i "Ostensible or appnront tatto* 
rity uhleh nogatlvoo tho oxiotenoo of aotual authority is nerely 
a font of ootoppoi. * Thors is on the other hand the sent! feting 
opinion of Devlin J- in e well known ones 18 whoro ho has otatod 
that tho deetrino of apparent authority it net based on estoppel* 

The theory stated in the Besteteaent of Agency regarding 
the heels of apparent authority is indeed eerrest and Is supported 
hy naay court decisions. The only defect appears to ho that the 
note ere east tee wide ee ee to include source of dealing, enstea 
or usage of trade alee as the basis ef it, and thus provides, 
other sources ef lupi test ten as well within the seep#, ef apparent 

id, fC Barr, Law Bsview iSt 

it. (itii) « 4*1, 14 V. 

id. Bawtern Distributers v. deldrtng* (iPSt) S Q*B, i oo. 
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authority, 

Xm mi Ohio esoo**, the foot# «•» so follows i~ fhe 
defendant ton a hotel is oleveland - obviously a mil mm I **- 
Important place, and ohos tho plaintiff arrived lots la tho 
night, a turn in tho lobby »vt*o appeared to ho in charge* wont 
hohind tho oonntor, rogi stored plaintiff, and took Jewels and 
oash fro* plaintiff to ho pot in tho oofs, giving hia a roooipt 
thereof, elgaod in defendant* o nano. la the aoralag It wae 
discovered that the nan *ehe appeared to he in ehargo* one an 
iapostor and had dooaaped with the Jewels and cash* On an 
notion by tho plaintiff the defendant oat up the defence that 
tho person who posed as her agent was net so in foot and that ho 
had no authority to accept and keep for sefo custody Jewels or 
oash on ‘her behalf. It was aooordingly argued on bar behalf 
that she was not liable, fhe court, however, hold that defen- 
dant *by her voluntary met or by her negligence, had placed eons 
on# in n position where it wonld appear to any one coning in 
to beeene a guest at the hotel that ho was properly in ehargo, 
and that therefore she had aade herself by her oondnot responsi- 
ble for hie sots. * fhe ageney, the eonrt said farther, *is 
oreated by estoppel. * A stellar ease In point is a Klseenrt 
case 18 , in wbieb an tepeeter in defendant* e tronefor off las 
received plaintiff*# trunk shook, teteh wae never reeevered or 
traced eat* Seth these eaeee fnzaieh enaaplesof estoppel as 
heteg the haste of apparent authority, fhe anther however, 
has the* Mapd to attar that estoppel should ho rogardod as 
a dlsttest sows# of nppl teat ten of anthority and teat teas# 
oosos tested hot bo rogardod aa haeod on apparent anthority* 
tr 1 imemssrg tsggrrisiirw 
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la neap mmi it le bald that where principal puts mmr 
parson into a position abort certain poaars art normally expected 
to bo exercised, the principal will ba hound by tho exercise of 
tbooo poaars area if the one in question has boon specifically 
withheld, 

Xa a Pennsylvania ease*®. Bash v* A tlas Automobile 
Piaaaca Corporation - the facts aero that the Manager of tho 
Auto f inaaoo Corporation Made an arrangement with a buyer who 
was ia arrears# whereby the eonpany retook the car but agread 
tc return it later# on full payment* On theca facta tho Court 
hold that tho manager had at laast apparent authority to make 
such an arrangement* It eanmet# however# bo denied that there 
are limits to the apparent authority eve* of a goaoxwl aanagor. 

Caaoo whore tho ageat alaaa knows whsthor what ho io 
doing io ia foot within hie authority havo poaod problem#. Xt 
lo well known that tho freight agent of a rail road haa authori- 
ty to loouo bille of lading for goods rsosivod for shipment# 
and only for goods so rsosivod* normally tho agent alone will 
ho in a position to know whether or not tho bill represented a 
real or a fist it Iona carload af grain* Any parses vb® trios tm 
find ont from higher appeals of tho road if tha bill more team* 
Ina could only bo directed to find out fro* tho agent concerned, 
fo take another familiar example# if a local mamagtr ia nnthe- 
ristd to huy geode on credit only npte * certain amount and a 
potential seller# knowing this# were to- inqui?^ whether tho 


It* {its?) IS* »•* «•»*** **»• 
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feafl 6998 reached, la the Majority of oases, roeoario to the 
looal aanagsr would ho necessary, since such ether possible 
altoraa tiros as ore credit of the hooks would ho too slow 
for the needs of Ctaaueree, 

Again, there nay he a ease shore an set externally 
within the course of authority say not ho so if done by the 
agent not for the benefit of tho principal hut for hie poroonol 
gain. Suppose an agent authorised to writ© guarantee pelieiee 
writes ens hut the secret active is of supporting the credit 
of a doubtful concern in which he is personally interested, 
eleerly not with the least Idea of hsnefitting hie principal's 
business, if we as suae in such e case that the act is maw* 
therissd in fact, it la csrtainly act within the agent's appa- 
rent authority. 

It auet he kept ia alnd that la all theca eases die* 

\ 

cussed above, there is ae apparent authority, la the eeeee 
et hand the principal haa node ae alsrepresentatien end, there* 
fere, eaaaet he held la any way responsible. Inspite of all 
these legal difficult lee ear Instinct is likely to suggest they 
the principal should he held responsible, 91 m si test lea sails 
for a eyepathotle consideration of the awkward position la which 
the third party le pieced, end accordingly a feeling ariose 
that hie grievances should he redressed, 

m the first and third of these above neatiened caeca ■ 
the Um tedey agrees with ear seatieeat. In the hill ef lading 
eaees In uhieh the prinetpal eee eni held aea»l table by 


authoritative dec is lone of the Courts, Doth in Kngland* 0 and 
hie liability is sow el early •»t»bll»b«i l at lM«t 
in Aaertes, both by statute and decision 22 . fbo Iniliah lav 
app«are uncertain, 

I® the case of the agent externally noting within bla 

authority, but with an laproper not ire , a leading Engl lab 

oaea 23 establlshee the principal's liability and while 

Anerioan authority is neagre, it wonld aeon to favour the 
20 

wane view* 

In the Anariean Reetateuent of Agency, Section 140, it 
ie eaid that Principal is bowed where Agent wee authorised, waa 
apparently authorised or "bad a power ariaing iron the agency 
relationship and net depending upon authority or apparent 
authority* « it ia now cannon to eay t agreeing with the view 
expressed in the Re~statensnt that principal ia bound in eaeee 
of the typo we bare boon diaeasaing because the Agent had an 
"Agency Power*" 

It appeare dee liable to exanine the extent of authority 
of the agent ef an andiaoleead principal* In Wbttaan w.Panwtah 8 * 

30. ttmnt feme Heresy (i«»i) to c*B* dee-ifl.UT. (o.s.) s§4 

Si* Baltimore A Okie 11 y* w. Viikena <iif«) 44 HA* it* 

88* Altaian war sue Seaboard Air Mat Sailway Ce.(i«88) IT9. 

8 * 8 * 849 * * 

88* ▼. lurnand <*984)8 K.B.iO acted in if Bam t*&ev* 

84 and 88 LQ.Rev* 884, 888* 

84* Maefclin w* Haeklln (it44) tii Maae* 48i* 

88* (1898) L*Q.»* 844 acted In 18 Cel* &*Bev, fAi* f Ban* L* 

Bee* 48 and 8 t*8«8* m* 


tli* fills Mn that tit* defendant bought a boor boasi hot retained 
tb* prior omr a* nanager, so notice of tho change in ownership 
boiog giro* and tho prior owner 1 a aaa* remining paiatil over tho 
«oor. The Manager ms authorised to buy nothing hat bottled also 
and Mineral water. Ho bought olgaro and other thing* on eredit 
on warloae occasions, and for thooo aoto of tho Manager, tho 
oanor mo hold liable* It mo argnod in tho oooo that there 
oonld ho no opporont authority in the aaaagor, but Willie, J. , 
oaid" * . * Aao* it io established that defendant mo tho real 
principal, tho ordinary doctrine as to principal and agent 
applioo - that tho principal to liable for all tbe aoto of tho 
agent, which are within the authority usually confided to an 
agent of that character, notwlthetandlng liultatioao, a* between 
tho principal and the agent, put upon that authority* * 

There are certain cases 85 , contrary to thin, and it has 
aloe boon criticised by cone eeaaontatere 87 , but there to no 
doubt that it represents the law in England and the prevailing 

9 * 

view in Aaerlea • 

The inf creme that swob "inplied authority** to gluon to 
tho agent io drawn free ouch olreuMatanooe ao the nature of the 
agency and tho typo of buoinoos to bo traaoaetod* 


if* ( 1919) B.l*B*, 388* 

87* 88 Hexw* L. hew* 818 <F.l* Moobon)t Searcy. 88 Tele* L.J* 

•88, 878-881, 888-881* Studies in Agency 80-81; by deodhart 
and Baaoon; by Mentrooo 17 dan* B. Bow* MS* 

88* iiwafco/n ihav (1888) 187 Mssa* 878* 




»•!»*, til* principal taring by private instructions •xiltaig or 
liuitod ouoh authority. 

(tit) fta authority with uhioh a poraea appears to ho 
invested who i* hold out by another a* haring authority whoa in 
fa*t ta ta« no Mtm authority or m authority twm whioh tha 
r« pro *«n tod authority eeuid ho taf erred* 

Am explanation of thooo throo different oatogorioo to 
f«y»i«m hy aa exaaiaatiea of tho ooopo of Artiolo M, iootioa 
i ff Chapter § of Bovatoad*# .haw of Ageaey «* 

*•*•** aet doao hy aa agent professedly oa tho principal *e 
****** ** withia tho ooopo of hio aotuat authority, la hiadiag 
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•a tho principal, wit* raapaat to paraoaa dnllng vita tin agent 
la goo« tilth, even if th» aet be dene frtudultnUjr la fvrthir* 

&mm agent *s ova interests, and not la the latoroato of 

the principal, 

Brorjr aet done by the agent within the apparent eeepe of 
bio authority blade tho principal, aaleee tho peraea dealing 
with the agent hao notice that la doing such aet the agent la 
exceeding hie authority, * 

Certain eenelneloae can be dram from the above article, 
fhor nay ba stated thus t* (l) A third peraea Ignorant of 
any ilaltatioae open the agent*s authority privately imposed by 
the principal, the agent will appear to have the aatherlty which 
venid be implied from the eireonetaneee of the ageney, 

<li) there a third party ha* notlee of the contents of a deco- 
neat emanating from the principal, which properly construed 
gives ea appearance that the agent hae a certain authority, ante 
et the agent within the eeepe ef the apparent authority mill bind 
the principal, netvithetanding that the priaelpal nay privataly 
have given inetrnetlene te the agent Uniting er exolnding the 
authority ee apparently conferred, 

la certain eaeae an ondiaeloaed priaelpal la bound by net# 
ef hie agent beyond the eeepe ef the agent*# actual authority, hut 
such caeca, it is submitted, cannot strictly be upon the bade ef 
an apparent authority, tho reason* are obvious for the agent 
appears to the pored dealing with bin to bo hineolf a principal, 
ani thoro la no appearance ef any antherity to bind another* 
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Mmh Mist* on tfci* problem and judicial authorities d 

aro meagre. The controversy however to largely concerned 
regarding three different cases which will now On discussed. 

MBB& *« Bushsll 89 lo an iwportant oaso In point. The 
***** ®* **• •«•§ nay be briefly stated that t- 

A owned a business which was carried in the nano of B 
witb 8 aa Manager. 8 appeared to be the principal, it was 
incidental in the ordinary conduct of such business to draw 
and accept bills cf exchange. A fexfcadc 8 te draw cr accept 
bills cf exchange. B accepted a bill in the nans in which the 
bnelnees was carried on. It was held in this case that A mac 
liable cm the bill. The second coco in point in 
Watteau v. Fenwick 30 , whleh has already been discussed en 
an earlier page* 

The third ease in point ia Kinahan v. Parry 81 . Tho fact* 
of tho nans nay bo briefly stated as fellewn i- 

A appelated 8 as tbs manager of n hotel owned by A» and 
tho lioence was taken out in the nano of 8, who appeared to bn 
tho prlneipnl. A told 8 to order spirits free a certain brewer y 
only, but 8 disregarded this instraetlea and ordered whisky Ins 
C* » nee hold by the Court that A was liable te 8 far tit* price* 

89* (1865) L.B.I.Q.B. 8f* 

88* <1881) x*8,8* 848* Her* et* 

Si. lentateneat. Agency Art. f (1»S8}« — (ijfoj 'l «, S. 39$ Wei 
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It nay l» respectfully submitted that the mot of I, mm manager, 
cannot It regarded to fmll within him apparent authority, mm 
th# manager of m hotel, who Is known as a manager only, to l«jr 
spirit* from anybody he chooses. 

I» disease lag the subject of *apparent authority* a 
question whtoh naturally arises io what featnres distinguish 
*real» from apparent authority. In oaoo a principal eeununi- 
oatom his asoont expressly or implied to tho agent, the autho- 
rity la roal, hat in oaso tho principal notifies his nsssnt to 
a third party, tho authority is apparent • The expression 

"apparent authority" was first introduced hy herd Ellenborough 
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in Piefcerlnm versus Barite and the expression gained currency 
daring tho 19th Century. The expression "apparent authority* 
has a nor# practical utility too. To explain this, suppose 
that T is about to ooatraet with A, who claims to ho acting 
for and to hawo fall authority iron P. That is T to do in this 
situation f Bo has throe and only throe alternatives. In tho 
first plans ho nay refuse to deal with A until ho has consulted 
P. This would, needless to say, ha tho safost thing to dot 
and indood, loug^Soreferd, C.d. , told a disappointed third 
party, now r to ho wiso after tho event. Though, it in undoub- 
tedly the host sourss to adopt, tho prooantion of first eeunu- 
nioating with P would make a law of agoney quite redundant, 
sinee f would ho ©entimeting with P rathe r than with A. In the 
second place, T nay dial with A on the understanding that what- 
ever happens, ho will have an action against A personally. 

gg. (Hit) IS Riot* SS, hi. — 

18, (1S1S> IS Knot. St* 



The broad answer is tbat^iwt appear to have the 
i»tl»ritjr to ati os fas dess} or patting this saw wrwatly **» 
autharity met It pmaMd or inferable by f in the gift* 
eirsosst&nses in which A sad f find these® Ires, The stream* 
stsaees are asialy ef fear kinds t- (t) A*s satberity any be 
iaf erred f tom his position er the teaks he performs or ( ii) 
the satberity is iafsmble from s definite course ef dost lag 
between A sad f er, (iii) the satberity is inferrable frea A*a 
setasl pessessien ef the thing te be sold sad (if) an satberity 
say be inferred fro* A*» written aatherisatiea, the terse ef 
wkieh say well appear broader than P aeant te be# 

It is eaggested that it will be deeirable ia tbe 
interest ef elarity that the different sources ef an agent*# 
satberity are so evolved ae net te overlap aaeh ether# With 
this dominant idea ia view it weald be better if •apparent 
satberity* is net Mined ap with a eearee ef dealing# estoppel 

er balding eat# 

Bering esaaiaed tbe different views presented by 
Jarists regarding tbe netare ef *epperent authority*, and bear* 
ing in nlad that it ie desirable that the different eeareee ef 
inpltoatien ba kept entirely separate, it appears te tbe anther 
that the scope ef apparent satberity after eliminating eearee 
ef dealing, estoppel, bolding eat er eaeten er usage ef trade 
as tin basis at sash satberity, tbe ealy real esses vhieh appear 
te be severed by apparent satberity are where tbe principal baa 
permitted er sensed an agent te eetaftre a repatatiea ef having 
satberity te «e sertain bind ef things idiieh repatatiea nay bn 
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Stented by the authority usually confided in noh agents or 
conferred by a power of attorney, bat later on is withdrawn by 
the principal without notifying to the third party* Whore such 
» position exists, it is Sbvloue that the agent really has ne 
authority hnt the third party is entitled under the lav te aeenaa 
that he still has authority* Such eaees would genuinely he 
regarded as eases of apparent authority* Another elaes of 
eaees vhith nay also ho inoltadod within tho soopo of apparent 
authority are ehere a mercantile agent with the permission of 
the principal has the possession of goods or property or dean* 
neats of title and he then has apparent authority te trenefer 
then for value te a henafide purchaser without notice of the 
defeat of title in the mercantile agent* Thte law is contained 
In Section 3T, the Indian Sales of Seeds Act, as also in See* 
of the English Sales of Geode Act* The anther, therefore, 
reeeunaade that either under Section 1ST of tho Indian Contract 
Act apparent authority nay ho Mentioned ao a ground of lapliea~ 
tlon, and its ingredients will sot out or a now Section nay ho 
added subject te the sane conditions. Warren Searcy, a dietin- 
gnished duriet af America, la precisely of this opinion* with 
the only difference that he is inelined te include eases within 
the ssepe of apparent authority whore authority by iaplleetiena 

arise freu the eusten or usage of the trade* It ie already 

* 

submitted earlier that ms view deee net appeal te the anther 
fmti pfcoah as thare will he an overlapping of two distinct eoureee 
Of implication into one. 

m Important question arise* for detevninatlen under 
section m •# **«• M$m contrast A*t, te wits «s« • mts 



43 

%• regarded »• an agent of her husband for incurring dobta for 
various household necessities or for the pereonsl oxpenee* of 
her children and herself, and is she entitled to pledge the 
eredit of her husband, on the assunptien, that she has implied 
authority on his behalf to do so. A erltioal exanination of 
sons Indian eases will throw sufficient light on the subject 
of inquiry. 

A ease in point Is Pasi Defendant-appellant versus 
Mahadeo Prasad and ethers 84 , plaintiff-respondents. The faeta 
nseesasry for an appreciation of tha principles of lew laid 
down nap he briefly stated as fellows *- Pami, the wife of 
Pasi and her hwdbawS** brother jointly executed a bend on the 
1st January, iff# for the paynent of nonoys borrowed, to pay , 
a debt due by her husband and his brothers and hypotbsoatad 
the fanily house as * Collateral Security for the repayment 
of such Moneys. * fhe following passage from the jadtfeent is 
gweted here t- 

"Respondents snod net «nly the Sbligere, bnt alee appe- 
llant, and elainad to nahe hi* liable in person and property 
jointly with the sbligere, for the whole debt* end the lower 
appellate eenrt haa allowed ths slain on tha ground that the 
u liable for the debt eentraeted by the wife, this 
liability, hswswsr, ssnast be tape sod except when the wife fcnn 
hnd enpiwss authority f*w» the hueband, or under eirounetaaeee 
Of such preesin g neaeeeitythat the antherity nay be lnplied. • 


$4. isWB, • m ; m, imt)* 
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The learned j«4g«i idVAMid vtrloni mwi» for not holding 
the appellant liable. They my ho state A thm; liwtljr the 
noaey woo borrowed by tl« wife to pay as instalment of a 4iH 
4m by the appellant and to obtain Booay for eacpemeee of owl- 
tlvatlon* la aaoh a oaoa obviously tho question of tho wif* 
poaaaoaiag an iapliod authority eonld not arioo in ronpoat of 
tho first item and secondly regarding tho aonoy takon for cul- 
tivation, there was no tvldenoo to chew that it woo in faot 
required for cultivation for hor husband* « land or that oho 
personally received any aonoy on that account. Tho loan, added 
their Lord chips, mm talcon for a Joint purpooo of tho Hindu 
fully and honoo no inplieation of authority oould arioo in tho 
vifo to plodgo hor hueband* o credit. It waa really a aurprie- 
tag feature of tho oaoo that tho plaint if fo doalt with furnt, 
tho wife of tho appellant, ao waking tho diepoeal of tho pro- 
porty in hor own right and did not look upon tho husband ao in 
any way reoponathlo for tho debt* Tho loamod Adgtii having 
duo regard to tho eirounetaaeoo of tho oaoo otatod above, hold 
that tho appollant and hie proporty uoro oxonpt fron liability 
in Hon of tho dUti lneurrod hy Mo wifo. tho only point that 
mm considered hy their Lordehipe mm whether there mm mmmh 
pressing necessity as oould ho rogardod sufficient for giving 
Implied authority In tho wifo to pledge hor hiwfcaad** credit. 
This ease, undoifctedly chows a ve*y narrow approach to the !»••* 
tion of the iapliod authority of a wifo to plodgo her huihand*# 
eredit, hy their horddhipo of the Allahabad High Court, far - 
tipi foe authority nay art co not noroly on green* at noaoaaity 
butt *o» other eouree# aa wall, already rotorrod to earlier. 
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Credit* 1 iow«r, «txt be given to the honourable Judges* 
decided the ease for laying ion an important principle of 
lev* though coached in n negative fern that a wife out have no 
implied authority to pledge her huabamd* e credit when the loan 
ie met taken solely for her husband* o benefit. 

♦ 

Another ease ef eoneiderahle inpertanee ie Girdhari U1 
v» f, Cranford* 8 * alee deeided by their Lordehipe ef the 
Allahabad high Court. Here* e certain w, Cranford and hie 
wife w. Cranford had livod together ovor oinoo their aarrlago 
in 1865* The husband had aleaye given b*830/* per month rogn- 
Inrly to hie wife by nay of allonaneo to noot the household 
expenditure and all her ova exponent* Nine or ton yoaro prior 
to the filing of the suit for rooovory of is. 889-2-9 by the 
plaintiff* Girdhari tai. Urn* w, Crawford bad boon borrowing 
annoy In her own none by ruqqae or notes of hand fren the plaint* 
tiff* the loan one taken for paying interest on old ddbte 
contracted by bar* It transpires from the evidence on roeord 
that one of the Inane was applied to the payment ef the first 
debt, which was incurred far payment of aodioino* daring 
Mrs, Crawford* o illness. It in aloe elear from evtdante that 
lir* Cranford knew nothing about these leans end that ho mover 
authorised bio wife to borrow annoy* On these foots* the 
learned Jmtgae laid dewa the following prinoiples of law wlileh 
lo emoted balow *- 


88* l*b*«* (1881) t All* 141 
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***»• Mil tei rightly l«ld that the liability of a 
hoifeand for bio wife's debt depends on tbo principles of ageno y t 
b« eaa oaly bo liable when it is shown that bo baa anprosaly 
or impliedly sanctioned what tbo wife boo done* Xn tbo present 
•ooe* the dodge bee bold that there is no express or laplied 
agency, and tbo eiroonotanooe aador which the dObto were con- 
tracted Support tbic view. Xt is net a case where agency night 
bo applied* ao for instance, of noney bat to a wife to noot 
oono emergent need* bot of oacoosoiro borrowing# ewer a consi- 
derable period, tbo debt bowing increased by bigb rata of int- 
erest. Wo dlsniss the appeal with costs." 

Xn order to appreciate tbo norite of tbo jodgnent it is 
necessary to oonsidor tbo reason# advanced by the District 
dodge* for tbo staple reason that tbo learned dodges of tbo 
Allahabad high Coort bows referred to tbo opinion of tbo Dis- 
trict dadgo with which they are in eenplste agreement. 

the Judgment of tbo District dodge of Cawnporo is footed 
below *- "The husband in this eaao eontende that bo is not 
Italll for bio wife’s debt. Xt is oontsndsd that* baing a 
Government aartani* his family oomd bare got nodioal adwioo 
wittoot paying for it* and that Mrs. Crawford woo not toottfled 
in borrowing witboot her husband's knowledge to pay off prwwiono 
debts. X think tbo transaotions are naroiy simple lean tnuno- 
aotiona, and no implied agency on the part of tbo wife eon be 
proved in this coos. It is not shown that plaintiff leaked to 
tbo basoand's orodit* or that tbo hatband soar paid 'bio wifo’o 
soots for bor on any yrowioos eecaeion. Xt does not oypoor 
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that Mr, Crawford was to bo called os to execute the bond is 
fetes* of plaintiff, I, therefore, iiwiti the appeal of 
Mre, Crawford and accept the appeal of Mr. Crawford and find 
his sot liable for this doht. • 

The Court* e finding that so agency wae oatabliehod 
between Mr, Crawford and Mre. Crawford, appears to hero hoes 
baaed es the following reasons *- Firstly, that tha busband 
newer authorised hie wife expressly to take least secondly 
the husband never paid any of the debts eont rested by bis wife; 
thirdly, that there wae no neeoeeity to take loan for sedieina 
as this expense would have bean borne by doversaent; and 
fourthly, tha wifo sever interned her h«d»«M as to her taking 
lean; and fifthly, the plaintiff never advanced any loan to 
Mrs* Crawford considering her to bo agont of bar husband, and 
that ha had no reason to believe that aha was sating is that 
eapaelty. The various reasons advanced by the learned District 
Judge, Cawnpere, leave no roos for doubt that the wifa could 
set ho regarded as as agent of her hweband for the purpose of 
pledging the credit of her hniband. 

The wife, wnder the eireenetaneee of the ease oonld 
soithar rely mi incidental nor apparent authority, nor a conreo 
•f dealing nor aateppal, nor ratification, nor onaton ar naaga 
if the trade far playing the tala af Mi agent far har husband, 
fha fndgnont delivared by the learned Judge* at tha Aliahahad 
Ugh Court aasnatf therefore, ho aeaailad an any groand, hat it 
|g aafarMata that fho opinion «**• m% Aivonea the grounds an 
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tfeftt Mr* Crawford ms to Mo e»U«d os to oxoeste tbo bond is 
fawosr of plaistiff* I, therefore, ll«ai«« the appeal of 
My#, Clifford lid accept tbo appeal of Mr* Clifford oaf flal 
Ills not liable for this debt* * 

Tbo Coart 1 s finding that so agency ass established 
between Mr* Crawford and Mrs* Crawford* appoaro to hart boos 
hasod os tbo following roaaons s~ Firstly, that tbo baabasd 
sowar authorised bis wifs sxprossly to toko toast oooosdty 
tbo btufeaad sewer paid any of tbo dobto contracted by bis wifa$ 
thirdly* that there ms so asesssity to tsko loss for sodioino 
as this axpesee would haws bass boras by Gowerssent} and 
fourthly, tbs wifs newer informed bsr baabasd as to bar taking 
loans and fifthly* tbo plaintiff sowar advanced any loss to 
Mrs* Crawford considering bar to bo agsat of bar husband, and 
that bo bad so roams to bat lows that she was acting is that 
capacity* Tbo various reasons advanced by tbo loaned Diet riot 
Judge, Cawsporo, loawo so roos for deSbt that the wife mold 
sot bo rogardod ao as sgost of bar husband for tbo psrpoao of 
plodglsg tbo credit of bar husband. 

The wife* under tbo olromstasoeo of tbo oaso mold 
soitbor roly os lneldostol ser opparost authority* sow a oowraa 
of doolSsg nor ostoppol* nor rstifioatios, sor ousts* or usage 
Of the txoio for ploying tbo rolo of os agost for bor husband. 
fbf Jsdgsast' delivered by tbo loarsod Judges of tbo dllobobsd ' 
nH Coord cannot* therefore* bo oaaailod os say gross** but it 
to nsfertsset* that tn opinio* **•» «** ii rosso the gross** os 
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vfatefe authority Bight fatTc been implied in favour of * off# 
to p!t<|# the credit or her husband for her dot to* Kmrtlw 
looo the judgment to significant no indicating the e Irene- 
stances in which it cannot ho so implied. 

A onto in point is (fin) Baboo Lal-8hagwan Dti, 
pla Intlf f -appellant versus II* Purcell and others, defendant* 
opposite parties 3 ®, in which his Lordship Justice Miaaatullah 
stated i* *fhe learned dodge of the Court helev does not 
appear to have appreciated the points which were in controversy 
between the parties, " as hstsesn ths plaintiff and Ur* Pureoll 
several questions of lav and faets arise* If the sun ashmen* 
lodged to he due te the plaintiff by Mrs* Purnell on 2nd June, 
1834 represented the prise of household necessities which 
were intended for the family. Consisting of Mr* and Mrs* 
Pureoll, sod if they esm he considered te he necessary for 
persons im ths position of life occupied hy the defendants, 
the Court may veil infer that the wife had authority te hind 
the husband. » hut as thers uas net enough evidence te Judge 
ths esse m its merits, ths learned Judge remanded it te the 
lever Court te determine (i) uhethsr the sun of h*«Oo/- 
referred te in ths desumsst datsd 2nd June, 1334, uas due to 
the plaintiff Im respect of meeesssrles suited ta the style 
at living of Mr. and Mrs. Purcell? (3) whether Mr* amd Mrs* 
Pureoll lived together as hushaad and uifs, amd the latter 
managed the household affaires and (3) Whether under all the 
eireue.tanoea appearing in evidence, it le reasonable ta Infar 


lit. A,***, *•** Allahabad, HI, 
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Mini* Puroell had express or iapltiA authority to pledge 
4k» eredit of hor husband for necessaries of lift suited to 
tlwlr stylo of living 

Though the mm mi not finally disposed of (fey tfeo 
learned Judge of tlio Allahabad High Court) it is possible to 
road into tfeo ardor (passed fey his), aorta in important prlnei- 
plan that ainat ha feama in mind while deciding a easa of an 
Implied authority of a wife aa an agent of hor husband* fhoao 
principles art that it is xtsoassaxy to find out iron tho faots 
of a ease whether tho relationship of huihand and wifs oniot# 
in foot* whether the wife is Managing the household affairs 
and farther whether the articles purchased fey the wife are 
necessaries according to their station in life* If all those 
questions aan ha answered in the affirmative the Court can 
decide in favour of the wifo ns Using possessed of an implied 
authority to plodgs the credit of hor husband for hor debts* 

Another instructive osso in point is Xsmshi Ban* plain* 
tiff-petitioner v. B* Hisfeett Shednan and another, defendant- 
respondents 37 , deoidad hy his Lordship Justice Jai Lai of tho 
Laharo Bigh Court* the principle of law laid down hy him nay 
feo roproduead in hi* own words aa follows i- **hs law on tho 
sObjoot appears to ho this, ordinarily the husband to not liable 
for «mp isbte inouiwod hy hie wifo noroly hy virttfe of tho * 
relationship of husband and wifo, hut if tho wifo is uonaging 
tho household of tho hothead, thsn she is to that extent hia 

d[r . T11 ^ _ T(r ~ - T . ;j - [r -~ f rr - -i -i r:r r TTr-r-H— - — — — — 

IT, A*S»t> d**8f Lohoro it* 
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•fntti **6 binds Its for any liability incurred by hor la 
aoaaglas the household, If, however, articles of neeeeaity 

t 

are supplied to tbo wife then to that extent tbo husband to 
liable because of bio logoi doty to Maintain bio wife and 
tbo consequent implied agency of tbo wife to pledge tbo eredit 
of bor husband. If tbo husband and wife are living separately 
by amtual oonooat and tbo wife has no otbor aoano of e*>ale» 
tones, tbon husband earn claim to bo absolved freu liability by 
proving inter alia that under tbo tome of tbo ooparatiea bo 
bad agrood to noke bor an allowanoo and that owob all®fB»»©a 
baa boon paid by bin, otborwioo bio normal liability to nain* 
tain bie wife eontinnoo. • 

fbo judgment delivered by bio Lordship Justice Jat l«al 
of tbo Lahore High Court, undoubtedly roprooonto the oorroot 
law, bnt it io unfortunate that it doee not threw any light 
on tbo nooning and eoopo of tbo torn ♦Koooaoarioo* and an 
explanation of tbo torn would hero bow of the wtnoet taper* 
tanee to litigants and Judges alike In future law eaito* the 
English law on the subject io to tbo saw offset* bowsteed 
In bie law of Agonoy bao stated that whore a huoband and wife 
liwa tegotber, tbo wire foot of cohabitation roiooo a preamp** 
tion that bhe bae authority to pledge bie eredit ter neeeee* 
mu suitable to the etyle in ubieb «wy live* lewetead in 
supported in bie view by tbo decision in the saw fn***» v. 
Beauelai***, 
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***• fiw is also supported by tbe principles laid daws 

in another English oass Biberfield rirstu Bcrnee®*, flaw it 

«a* laid down that if tho wife had aoans of hor own suffioient- 

%y ample to provide for hor own private necessaries, she had 

probably no implied authority to pledge hor hatband* s orodit 

for soOh neoes series, as distiikot froa hoasohold necessaries. 

An illuminating oaso in point is Br. Kanhayalal Bisandayal 

Bbiwapurkar, plaintiff -appellant versus Indarchandji Baalrnaljl 

40 

Sieodia and others •* defendants-Mon-applioante t tho facts of 
tho oaso aay ho briefly noted as follows s« 

i 

. > The ease of tho plaintiff, an oyo specialist was that 

> i \ i 

' Laxnibai, a Bimdm wenen, oonsaltod, and requested him to got 

CsLtoLnnvc^ 

tho efofctxact in hor oyo roaowod and ontorod into an agrooaont 
to pay tho operation and inoidontal charges. ¥ho plaintiff 
perferaed tho opoxation and filed a salt for tho rooovory of 
his afoxasnid ohariss against ths husband of his patient. ¥ho 
vrldenos on record showed that tho plaintiff directly cottlod 
hlc fccc with his patient in her pereenal capacity and net ac 
an agent cf her haOband. It wan also prewed hy owidoaoo that 
Lanlbai was not ooaplotoly oared of her allaeat. the qaoctioa 
tUt arose ter deterainatien In this case was whether the defeat 
dant, husband of taaeihel eonld bo hold liable fer the liahili* 
Hi* WM&&T # ftWI UBSlMMWWl • SlMrtrS* $M 
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#f the Indian Contract Aot. Replying on ran wrllir decided 
»••»» citations are mint toned no andar (1) S Ail. tat, 

Ctt) A. I. R. , tats Lahore and (lit) A. I.R. 1933 Madras 989* 
kin lortrtlf tnid down lira following principles of U« whin* 
am being quoted t- 

*Ia India, the sapaoity of a woaan to contrast la not 
affected b y bar aarrlage, either under the Hindu or tba 
Muhesaaadan law. There la no disability attached to a Hindu 
foaalof narr&ad or nmarried to preclude bar from entering 
into a contract either an the ground of sox or eewerture. In 
torn of 9. 1ST, Contract Act, an Indian worn, whoa aha enter* 
into a ooatraat with the oonaant or authority of bar husband, 
ia treated aa bla agant and bar aat la aada binding on bar 
husband and in oortain circumstances tba law onpowwre bar awan 
without bia authority, to bind hor husband* a credit , . . ©th*r~ 
wiaa a narrlad wonan oannot bind bar baeband without bla autho- 
rity bat aba nay bo llablo on bor Qontraot to tbo extent of bar 
otrldhan property* See I Son, 181, fba person who deals with 
a narrlad wonan mat plaad and prow# in what eapaolty abo 
purported to ontor into Contraot with bin aa an agoat far bor 
buabaad ar aa a prinolpai on bar awn aooount. * Ao plaintiff 
bad contended that in view of ftootiona 98 and TO of tbo Mian 
Contraot Act, tbo husband wag liable far tba ddbt eontraetod 
by bla wifa* fbia plan ana aaawarad in. tba negative by tbo 
liotnsd Judge In tboao words i« *Inioad Sac, 88 daala with tbo 
aapply of naooaaario* bat Sat ia in roapoot of o person i n c ap a - 
bio of onioning into * Contraot or *ony ono abon bo to legally 



to support i. 0 . the i«p«Bdiai of a person incompetent 
to MBtnot, Xmdarehaadji mo not imeonpetent to contract, 
oaA tlie section is inapplicable to hin. As to See* TO* It nuat 
h* observed that this section cannot ho availed of by o person 
oho relied on an express cent root as tko plaintiff alleged to 
here entered into with MO* L&xalbai in tbo case. *fho husband 
aersr entered into tho piotnro when tho plaintiff settled the 
tons with hsr. Hor is there anything to show how tho husband 
received any benefit, ft lo only no tool benefit which will fur* 
ttlnh a ground of notion* If tho wifo had boon onrod of hor 
allmoat eeaplstsly* porhaps that circumstances night ho notorial* 
hat there to no oridonoo on tho point* For tho forogolng 
roasoao I hold that Indraehandjl io not liable* 

Tho Jndgseat delivered in tho shews ease, theogh noil 
reasoned, and supported hy Indian and Bnglloh authorities* fail* 
to take into oonoidoratlon see# 833 of tho Indian Cemtnaet Aot* 
ISTI* Soot ion SS3 ie hero roprodnood t» *In oaoos whore tho 
ogoat is psrssaally lishls* a psrson dealing with hin noy MU 
either hin or hie principal, or both of then liohlo** The 
soot ion has boon interpreted differently hy different Jsdgee 
of tho Mediae High Court* Ceatte* Trotter c*d* * in 
KHU KriohnoB Hat w. Aw* Hair 41 , hold that though tho wording 
of sootion SSS of tho Xndion Contraot Aot* 1ST S* wns wary ante*- 
innate* it woo intended to ropxodase tho Saglioh haw* The role* 
want portion of the Judgnsat any ho stated thao i- *1 howa 
tone to tho seaolwsiea that what the eestlea noaao is that tho 

MirdnuwnHi ns s iii ^ ndumuff'Bi i nr Wii wnsfiiwin.Htfi i iksi nwnn inifiainn Iiiin»iniiiiiiippus»us<i-M nnm hi. n • ifitit 1 yif: i . ' ~ f 
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person dealing with the person through the agent «ay at hio 
eleetlon mm either or ho nay mm both of thou alternatively 
la a »w where ho io not euro whoa hlo exact renedy lo 
against; bat X an quite clear on tho point that tho section 
oan only bo construed as nooning that ho nay sue both principal 
and agent in tho alternative, and that ho oannot sot Judgnent 
agaiaot both of thon Jointly for tho anovmt onod for. that 
would bo to torn a liability which io clearly nutually enelo- 
oiwo into a Joint liability. * A Division Bench in Madras’* 
have dissented fron Contto-frothor C.J. in tho eaoo dlocaoood 
above: hooch C.J., observing: "There la no anbigalty in tho 
language nsod in tho Sootlon, and I an nnablo to aoo anything 
unreasonable in tho role, which it oahodioo ..." 

42 

In an earlier Bohbay oaao Shivlal iiotilal v. Birdiohand , 
It wao hold that tho Sootlon oroatod a Joint linblllty. In tho 
light of thooo Jndlolal pronounoeaeats, and aloo looking to tho 
plain nooning of tho langnago of Sootlon 333, it io dlffiomt 
to giro it a nooning othor than that which ccnncadcd itoclf tc 
beach e.d. and hlo hrothor dodge in Madras. 

fho learned Judge of tho Nagpur High Court stated In hfta 
judgaont that tho plaintiff not hawing prorod that Lanaibal 
ontorod into • contract with hla ao the agent of her husband 
eould not nako kin lUble. for tho foaoono otatod ahowo, it to 
respectfully oOhnittod that Item dcclolon lo orronocna. 

43. A.X.B. iw, Mask*., « W (Shanenddia Samthar worouo 
Show thllaoo A do*). 

43. (Sttt) Hon* U% **®f « 5*®* ***♦ 
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Before conducing the dleoaeolea of Soot Ion 18T of ^ 
Indian Contract dot* 1878 it is neoeesary to consider the extent 
and nature of legal development in India relating to the implied 
authority of an agent* The sohene of the Indian Contract Act 
appears tohe to include within Section 187, all oases of implied 
authority originating in a coarse of dealing, apparent anther ity 
or for the natter of fact, flowing from any ether source by 
which svtherity nsy ho implied in an agent* Broadly speaking* 
Sections iS6 and i8» deal with incidental authority and autho- 


rity in an emergency roopootiwoly* Soot tone 180 to 188 deal 
with the oironaetanoce nadcr which an agent tes implied authe- 
rlty to appoint a ebb-agent. Section i leaves custom* and neege 
of the trade to the realm of Judicial decision and ee ia Section 
tif # which indirectly nakee enetem or usage of the ti*h ae & 
•enroa ef implieatien ef authority. It follows, therefore, from 
thia bread alaeeifieation that though tho power of a court la 
comparatively unfettered and unlimited under Seetie* 187, inao- 
muah a. th» language of tho Section * . * -cireumsteness ef 
the ease* undedfctsdly confers a wide diaorstlon on a court to 
bring within the scope of it all eases of implied authority, 
lKt tn view of tho bread olaaoifloation of tho implied autho- 
rity of an agent, wo find that oaurts have decided eaoaa only 
wder coma ef dealing and apparent authority, though not M* 
iwg it. door for oonoidoration of oaso. arialng ant of estoppel* 
I*g.l devolopnent in euy brumal* of law baa never bean uniform, 
it boo nonally odoptod a oireuitoue and nig »i ***** ** 



Justice Be Xms 44 puts it *fhe life of the law tea not been 
logia bwt experience, » The history at English seamen law ta 
Wpllti with such instances, hagai develepnemt af tte branch 
af law, which |a being here investigated, does aat atew any 
•igaa of develops ent» Unfortunately, oar Indian Judges have 
never taken tte trouble of iadieatiag precisely tte aaia ground 
Of their daaiaiaa, and have taken Shelter behind aa expression 
af widt iaport "oireunstances af tte ease** fa taka aa 
example far tte purpose af illustration, tte aaaa 
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gfemlfettlt » ad oth « r ff aay ka 
cited. Xm that aaaa, tkougk there was a alaar course af deal* 
ixtg eapowering tte agant ta bind his prlnslpal kata, ana 

fails ta understate wky tte oourt did aat state tew far is 
dasidiag tte aaaa ttey relied aa a course af dealing, and tew 
far an tte *eimunstaaeee of tte aaaa*, auriana enough, tte 
learned Judges af tte Oudh Chief Court da not anywhere tndieate 
in tte body of tte Judgnent aa to what ware tte •etreauetaneee 
of tte aaaa* which pursue dad than ta taka that view af tte aaaa* 
Otter daaidad eases an Section 187 disclose tte anna lakh af 
kpprakkh with tte inevitable consequences that an advaanta la 
at a lass ta understate tte trend af tte dleeueeiane* A allant 
having a aaaa baaed an seetien 187, aannat teva tte benefit af 
earraat legal adviesj far a pear Indian advaanta has aa natarlalk 
0B which ta give hie advice, tea essential funatlan af Jteieini 
interpretation af tew la that precedents will ha a seams af 
autterity far fntm lltlgatlea, but alaa, them is none in 


44* tel tea * Gmmm haw* 
H» *•**# 
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***** parteiaiag to Section 187. fhe learned Me** hare *»t 
only eoapletely ignond to offer os explanation of tlio tow* 
’course of dealing' and 'apparent authority*, hat haws newer 
triad to indicate haw far one of the aowraaa of inplied aatla* 
ritp oMtnrtBg in a given aaaa waa aaffloiant in itaelf , to 
warrant thair conclusions. While it is not Intended to introduce 
the debatable question of choice between the nerits and other* 
-wise of ’flexibility* and *eertaiaty* in law* that donation 
properly belonging to Jurisprudence: a broad approach to that 
question nay bo found profitable* 

If a law ie flexible, one earn easily introduce the pri*» 
eiplee of equity. In dooerlbing the norit of flexibility in 

law, one nay bo in agreement with herd Swsaer in Waylae *££SM 

Bishop of London 4 8 etato that i- *Whaterer nay havo boon tbo 
case, a hundred and forty alx yeara ago, wo are now froo in tho 
twentieth century to adnlnistor that wague Jurlsprudcnoo which 
ia eenetinee attxactiwely etyled Justice ae between nan and nan*. 
'Certainly* in law ia a rirtue which noct alwaye be priced by 
all litigants, and tba law ncrchants in particular. It in not 
too ntoptaa a bopa that our Indian Judge* will riao equal to tho 
oooaalom and Maintain both 'tho norit of oortainty and f lexibi** 
lity, which tho lnpaga of Ssstlan It? ie oapablo of, on a 
proper interpretation. Bard and oontzoweraial oaaea oan oaaily 
bo diepoeod of by the oeurte booanoc of tbo wido inport of tbo 
torn 'oireunetenoee of tho oaoo*. Cortnlnty in tbo law oan bo 
guaranteed if the teamed Judges of ear 2nd inn High Courts, the 


d*» imml i m tare 
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Soprano Court of India make it a point to oloboxmto tfco idaa 
of a ootiroo of daaling, and apparoat authority and atato 
ipteifieilljr, to atiat extent they hare been influenced in 
their dooiaion on. the be ala of a particular source of inpliod 
authority. 

These suggestions ara humbly offered for tha kind 
poraaal of oar Judges and it ia hoped that in tha intaraat 
of propor logal dorelopnont thay will giro it a dna and propar 
consideration. 
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CHAPTER II 

INCIDENTAL AUTHORITY OF AN AGENT 

la tto lav of agency, certain problwa ar* predominant, 
fha aajor problems ara how a busintu oan ha run smoothly and at 
tfea aaaa tine to baluaa the Interest o f the prlnolpal, the 
agaat and tha third party who ooaaa lata contractual relation- 
ship with tha priaoipal through tha agent* Certain amount of 
authority tha law naat necessarily concede in favour of an 
agent hafara ha oan properly run tha business. The third party 
should have adequate aesurance that he la treading an safe 
ground in eentraotlng with tho agent. This hypothesis gives 
rise to tha raeognitlan of incidental authority* Broadly 
speaking, ineldontal authority oigniflos that an agont hat 
power ta do aota vhioh ara uaual and naoaasary far aarrying an 
that partleular alaaa of husinass, Tha third party in dealing 
with the agent hae than a right to presune that tha agent 
paasaaaas tha naeaaaary authority and ao ha aan aantraat with 
hin with impunity. Aganay ia eaeentially a commercial rela- 
tion* The third party has noithor tins nor opportunity to 
find out tha extant of authority of tha agent which ha hae 
received fiats hie principal In an individual case, tha authority 
thus hae ta ha classified and taken at a face value* 

fha gahasnl agent as distinguished fvan a special agent* 
mt no deened ta pasaaaa come usual authority without hindering 
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condition*. Thi principal knows or ii atleast expected to ka** 
wtina he appoints an agent for transacting business bis vouchers 
will not bo carefully examined, fbo principal ordinarily knows 
or should know that the agent will not usually mention a laek 
of authority, for business, otherwise will he placed in Jeo- 
pardy* A faithful and honest agent nay at tinea he tempted to 
overstep his authority in the desire to transact hie business 
successfully* It say be argued that if the third party has any 
deubts regarding the agents* laek of authority he need not deal 
with such a agent hut if business is to continue* such an argu- 
ment has no place and must bo discarded* The object cf the lav 
is to solve difficulties and adjust relations* both in social 
sad commercial life* 

fhs recognition of incidental authority in an agent to 
nocoeoary in the Intoroot of business and tbs policy of the law 
in giving recognition to it is the expansion and smooth running 
of business* Examining the question from the practical or 
business psint ef view* ws find thst tbs third party in daaling 
with an agsnt leeks to his ostsnslhlo and not his actual autho- 
rity, As such if the agsnt has no such authority but dsrivos 
it ovary tint from bis prineipal* the third party has no common 
mooting ground* this could certainly paralyse hnsimsso transac- 
tions* The principal stands to Ices nothing by tbo rooogmltlem 
of incidental authority in his agsnt as ho son always withdraw 
It by notifying it to the third party* In short, without 
abrogating the principal's rl«M ef modifying the authority ef 
his agent, law has devised an excellent method cf taming the 
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business problem ef Adjusting tbs authority of principal, Agent 
*n4 tbs third party. 

W» pel toy of the lev thus is guided by business con- 
▼enlenee for without it the wheels of eoauneree would not go 
round. 

Section 188 of the Indian Contract lot, 1872* breedly 
contain* the lew relating to tho * lneidontal authority* of an 
agent to bind hie principal* The word * incidental authority* 
deea not eeeur in the section. The only way to show that the 
seetien deals with suoh authority will depend upon tbs extent 
of Its similarity with tbs meaning assigned te this tern in 
the Agency taw of England and America or for tho natter ef 
faet in the Agency haw ef any ether foreign jurisdiction* 

According to English haw incidental authority "seeeee- 
arily includes nediun powers, which are not expressed* By 
Median powers, I nean all the seams necessary to ho used, in 
order te attain tin accomplishment ef the object of the prin- 
cipal power** 1 Steljer in his haw ef Agency eta tee rery 
correctly that incidental authority poses* certain sew ques- 
tions* Ons ef thsss question# is whether an agent has a right 
te sign a contract for the prineipsl* fhie question often 
arises i dura ns agent is appointed *te procure a purchaser* or 
* negotiate a rale* ef land belonging to tho principal* English 
authorities lay down the rule that unless specifically authorised 

i # Hewaxd w* Baillie. (1788) # K*WU 818, 818 par Eyre, CUOU 




* n •d® 11 *’ suit possess the SMttfsrjr power to sign * ©en- 
traot of sale. Bat supposing f ware to tvihorico A to cell 
liia property for a f ixed price. la ouch a ©auo A mat to 
doeaod to poooooa authority to sign a oontraot of itle, for 
a aaia generally aeons a sale effectual in law which forthor 
implies that, if aoooasary, the oontraot anat ho writton and 
signed 2 , fhe authority of the agent A to aign a oontraot la 
an incidental by-product of Mi aaia authority, Story in hla 
Law of Agoaey has clearly stated that express authority ooa- 
f erred in writing or woihally »it is, anions tho contrary 
nanifoatly appears to he the latent of tho party, alwaya 
construed to include all the neoeesary and mmmt annas of e»- 
outiing it with of foot*,* 


According to Anerioaa Law 'incidental authority* aiaply 
nee riff authority to do -things which arc normally neoaooary to 
tho act .r lUtn eanforrog by »n npnn authority. Mppaou 
y appoint, aa agoat A to aonago hi. bnaiauaa. that Aooa it 
signify 1 It Maas .laply this that A ha. laoMaatal autho- 
rity by rlrtao of bolag a aaaagar to «o all thiaga that an 

a ad amatary f.r wrryiag ea that haslaooo off ioioatly. 
Ml... othoraiM oayroMly prahiMt.d, tho aaMgor, will boro 


poaor to M»» aaf MMhargo oaployoo., W «■* ** n ,toek 
tn „ m tho liko hat Mt authority to hsrrMr aoaoy or giro 
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1 % is not proposed to examine la detail, at this stags 
the English and American Lav bearing on tits 'incidental authe- 
rity* of aa agiat anises the Indian Lav on ths subject has hssa 
©ritioally and elaborately examined. 

A question of considerable importance arising under sec- 
tion 188 of the Indian Contrast Act, i8T2, is wider vhat cir- 
cumstances oan a Court regard aa estate or house agent te he 
eapevered to soli his principal's estate or honae 1 Such a 
question has nesessarily to ho answered after construing the 
language ef the anthority conferred on aa oetate agent, fhia 
qaestien can he sxamined under three bread categories i- 
(i) there the principal anthorisee the agent to find n suitable 
purchaser and negotiate a sale, (il) there the principal autho- 
rises the agent to oblige bin by entering into a eeatraat of 
sale on his behalf, and (lit) there the principal authorises 
the agent to accomplish an actual conveyance of the property. 

In the discussion of the above categories, a question though of 
secondary Importance arises and vill be discussed after the 
■nin question* thder vhat cirouustaneos la an agent entitled 
to receive eonaiesion t A critical «sanlnati@n of the Indian 
oases available on this subject is herein attenpted. 

g leading aaso on tin nfejMt is Abdulla Aimed v. Aalmoadrn 
Xloscn liittaA In this case the naia quest lens that arena far 
eonsidoration were^ tvo i 

Firstly uhether the appollnnt the van an ootata bxefcer van 
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authorized by the respondent to eater into a ooatraet with a 
third party to cell (his priaoipsl'e) house* 

Secondly, whether the appellant was entitled to esni* 
eeion if so what ms the amount of it ? 

In order to appreciate the differing clews Of the majo- 
rity of the learned Judge# on the one hand and of Justice 
Mahejan on the other* it is necessary to examine the reasons 
respectively advanced by them* 

Before doing so it will be helpful to note briefly the 
fasts of the ease* The appellant oho me carrying on business 
as sn estate breher in Calcutta me employed by the respondent 
on the terms mentioned in a commission letter dated the 8th 
May, IHS, to "negotiate the sale* of promises no. IT, Amretolla 
Street, Calcutta, belonging to him. the commission letter ms 
oouohod in those words s "Aaimendrs Bisson Hitter of Ho* 10-®, 
Xilnoni Hitter Street, Caleutta, do hereby authorise you to 
negotiate the sale of my property. He. IT, Amratolla Street, 
free from all eneusferanees at a price not less than to. 1, 0Q t OOO, 

I shall make out a good title to the property. If you succeed 
is scouring a buyer for te.4,00,000 I shall pay you *.1,000 as 
year remuneration. If the pries exceeds *.1,08,000 and dees 
mt exceed *.1,10,000 I shall pay pew the whole of the excess 
ersr *r 1,08,900 in sdditien to yewr remuneration of **1,000 as 
stated above * * . . This authority will remaia in feres for 
9m Mft * fxem date,* the estate breher tm aeeerdamee with 
the teams ef the oeMfemrt. fewsd tm persems i*e were *ta& and 




willing to purchase the property for is* i, 10,000, and hy letters 



th th 

ii ooatraet for the sale of the property and connnnioatea th* 
gene to the raapandant by a letter, la spite of regaining 
this information, tho respondent entered into an agroonont on 
9th «Jnne, 1948, with a noninoo of said poraona for tho salt of 
tho pro party for te* 1,05,000 and finally executed a eenreyanoe 
in tholr fawoar on 8th Peeesfcer, 1943* fho appellant there- 
wpon, brought tho salt alloglag that tho aontraat eoncludei by 
bln with tbo pvrobasor on JIM dune, 1943# *** binding on tho 
reopondont and olainod for paynont of te*«,000 a* renwnoratiom 
in accordance with tbo toms of tbo contra©*, antcrod i»*e 
earlier batwaan tba respondeat and binsalf* 1* tba alternation 
the estate broker elalnad tba erne am aa danage* for braaab of 
aontmat. In defame tba raapandant mined tbraa polnta. they 
*ere (l) that tba appellant bad no authority to eonolwda a 
binding aantmat far aala with any ana, (2) **»* **• pnmbaaar 
rafnaad ta aanplata tba tmnaaatian stating that tbay had baan 
indnaad by fmndnlant niarapraaantatian at tha appellant ta 
mgr# e to «» exoxhitant price af ^t $ t0 9 om and (8) that tha 
tale af tha property by tba raapandant waa effeeted **«• 
independently af tba appoUant, On tba aimngth af them •*»!- 
tlana tha raapandant*# aantantian me that tha awit of tha 
appellant ahenld ha dlsalsead ^ that ha shonld net ha allamd 

tha raliaf pmyad tar* 
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Justice PitaaJiU Saatri who delivered the opinion of tli 
najerity. Reliance m placed by Justice Pa tan jail Sastri on 
ibi judgmt of Juatiee Kekewioh In Chadburn r, Moore 6 in whlelt 
tbo loomed Judge bod bold that o boost or totals agent woo in 
different position iron a broker at tbs stock exchange owing 
to tbo poenliaritlee of tbo property with which bo bat to deal 
which dots not poet by o short instrument ot stock and shares 
do but boo to bo tronoforred of tor investigation of titlo ot 
to which ▼orient other ttlpnlationa which night be of parti- 
cular concern to tbo owner nay bare to bo inserted in o con- 
cluded contract relating to awah property. For tbeee reason# 
Justice Patanjali Soetrl wae of tbo wit* that *the portioe 
therefore do not ordinarily contonplate that tba agant should 
howo tba authority to eenplete tbo trontaotion in wot oaao* 

That in why it hoe boon bold, both in England and hart, that 
authority glean to * broker to negotiate a wale and turn, a 
purchaser without furnishing bin with all the tamo, neonc *t# 
find a non willing to becone n pnreboeor and not to find bin 
and rr lr » bin a purchaser*. The learned Judge referred to 

W. Saloon 7 and lh»H« Cbamn mm Tt mmmJSmm 

.. ... — .... -« •< - 

S «** rt - •"* , """ 

«tm »• -ttw «. mlHXn U *«*• °* 

k, 1,10,000 Ur — l*k «*• • ***■ f ™* th * 

.r t> tt. H.to »t M.M.W -»«> U 

«• if I*** *W* 

, lptt (tt®#* ® 

m *.*.». »*• «“* •»* 


6? 


mention** in the conveyance a* obwmd by Lord 

tasaell of Kiliowaan in tb« anno onto 9 , "Where a oentncb 
Is ©©nelwSed with tho purchaser, the wont hit* happened upon 
tli« occurrence of which a right to tho promised oonuisslon ha* 
boeono rooted in tho agent. Pro* that nonent no met or oni- 
•aion by tho principal oan deprive the agent of hi* tiititf 
right, * Applying that principle, (*v*n if th* oonnl salon noto 
in tho prosont oa*o wore to ho construed ** Making payment of 
flonluioB conditional on the oonplotlon of the tranoaetlon, 
a* it was in th* English eas*) the appellant having * negotiate* 
the sale* an* * secured buyers' who Bade * fir* offer to boy 
for lb, 1*10.000 ha* done everything ho was required by tho res- 
pondent to do and aeqnired a right to the payment of sonnies ion 
on tho haeie of that price which he had *uoo*e*f*lly negotiated, 
subject only to the condition that th* buyer* should coaplete 
th* txnnsastien of purchase and tale, the condition wae ful- 
filled, when thee* buyer# eventually puroha**d th* property in 
question, and th* appellant** right to eemiasion on that haoft* 
beeaae aboolvto ud could not he affected by the eireunatanoe* 
that th* re*pend*nt for ** 0 ** rea*on*» of hi* own sold the 
property at a lever pH**, w# accordingly held that the appe- 
llant I* entitled to the fall eenaieaien #f to. 6,000. the appeal 
i* allowed th* deerea paaaed on appaal in th* Court below la 
net aside and that of the trial dudge reetered^/...* 

Justice Mahajan tfalftvered a dissenting judgment. HUlM 
gave varieu* reaeene for differing with th* najerity 
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opinion* They «ey bo briefly noted no follows i 

(i) The t«m contained in tbo const is slon no to espe- 
cially that the property one free fr on ail encuuab ranees and the 
guarantee tfeost title indicate that the broker w« authorised 
to nake a binding contract with the purchasers* 

(ii) Th# cords "to negotiate a sale" concluded with two 
conditions stated above clearly lead to tho sane conclusions. 

(ill) The eonaiasien note adds that the broker will he 
entitled to a certain count salon if he succeeds In securing a 
purchaser strengthens the view that the broker was entitled to 
enter into a binding contract with the purchaser. 

(iv) Tho Judge enphasised the dictionary n caning of 
tho werdei "eoouring a pnrchaear" which ie "to obtain a buyer 
f indy* ” In business transactions to eoeurc a buyer f truly 
neane e that the right to nake an offer or acceptance 1* 
definitely given* Distinction use also drawn between tho uorde 
* secure* , 'find* or 'procure'* The word 'secure* glvee an 
idae of safety and certainty. 

(v) The tarns of the 'eemieeiem note* giving to the 
broker inereaeiag rate ef eomieeien on securing a purchaser 
prepared to give a certain price for the hence alee supported 
the riempelnt ef the leerued Judge* 

The learned Judge eaeuined the eenduet ef the 
pnttiea to the litigatien and uaa f truly ef the opinion that 


For the various reasons suaiaerised above Justice ilebajan 
waa of the opinion that the broker wee authorized to enter into 
a binding oontraet with the purchasers. 


Alternatively, the Jndga hold that in any oaoo the broker 
was entitled to receive a eoavieeion of fc» 0,000 even If the 
oonetrnetion placed on the eenmlssicn note by the trial ie*l« 
ms accepted ae correct. 


Justice Uahajan* no doUbt, has brought to bear eoae 
reaarkabie and original points to substantiate bie view bnt it 
ie subattted with greet reepeet that hie reaeoning ie a laboured 
one, wholly against the established judicial attitude in TSmlmnd 
and America* the Majority opinion expressed by Justice Patan- 
jali Seetrl undeifetedly represents the eerreet law and «e» ^e 
supported by a long line of English deeisiena. A nwtoer of 
English deeieione have already been referred to in the judges j* 
of the learned Judge* and do net need repetition. 


Cosing new to the next ©ategory which deals with ©ir~ 
e muteness under which authority In an estate agent to enter 
into a contrast for the sale of hie principal*! estate will be 
isflied, we have the leading Indian case Kf &m MSJU 
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following wordst- *1 hereby agree to give yen brokerage of 
two per cent, that is, Is. 540 for negotiating and eoapletlng 
the eale of ay bungalow No. 3, Yosu Street, Poonanallee High 
Noad, Kllpettk, Madras, the wane to be paid only on eoapletlng 
the traneaetlon and as soon as the sale deed le registered 
provided the offer la for fe.27,000 net, that is, all expense* 
to he borne by the purchaser, fine for this is upto 0th Novear- 
her, 1941, after which date this letter will he null and void.* 

The plaintiff-appellant sued on the Original Side of the 
Madras High Coart for daaagts for the breach of a contract to 
sell hia a bungalow belonging to defendant no. 1. His allega- 
tion in tbs plaint was that defsndant no. 2 had entered Into a 
contract with hia for the eale of bungalow belonging to defen- 
dant No. 1, stating that he was eapowered to do so. Defendant 
No. 1 did not recognise this contrast and he sold his bungalow 
t© a third party for te* 33,000. fho learned trial Judge 
(Chandrasekhar* Aiyer, J.) decided the case against ths plain- 
tiff oa ths ground that defendant No. 2 had no authority to 
•oil the bungalow of defendant No. i. The plaintiff appealed 
agalnet the Jndpwnt and decree of the trial Judge, hooch, C.J, 
and IiOlrshwawm Rao , J. , who hoard the appeal wore of opiates 
relying oa ooao English dosisions, which will bs presently 
mentioned, tbst the sststo sgsnt (Defsadsat Ho. 8) was fully 
authorised to eater into a ooatraot for the eale of hie prin- 
cipal^ b ungal ow. Reliance wao aainly placed for their view 
„ ^Itlk — ■»•—*» ». «*1— i 11 . *» **• —*«• «* 
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Buckley, J., "authorising a nan to sell neene an authority «e 
conclude a sales authorising hia to find a purchaser, mans 
less than that ** it neans to find a nan willing to beeom a 
purchaser, not to find bin and also sake bin a purchaser. " 

Accordingly, the learned Judges laid down the following 
principles of law j- "Each case oust, of course, depend on 
the nature of the authority, hut when an agent is authorised 
to negotiate and couplets a sale for a specified price within 
a particular tine, it glees hlu authority to enter into a 
contract for sale, whether it he for innovahle or novshle 
property. 

Before trying to Justify the aforesaid Judgnent of tho 

Madras High Court it will ho convenient to dispose of certain 

oh J notions which were suggested by Justice Patanjali Sastri in 

12 

the earn of Abdulla Ahead v. Anisandra Klssen Hitter , which 
are necessary to he taken lnte consideration before arriving 
at a oorreot eonoluslon whether or not an estate agent or 
broker has authority to cater into a contract for the eale ef 
hia principal’s land or estate, the suggested objections, in 
the eferesald ease, were these *- (1) estate broker besides 
being told the pries for which he has to sesure a purchaser 
nust alee he teld by his principal, ether terns each ae those 
relating to the payment of the price, (2) the investigation 
and approval ef title, (8) the execution ef the conveyance and 
the parties who are to Join in such conveyance, (4) the eeete 
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incidental thereto end ao on* It een hardly he dot* ted that 
ell these points are necessary to he taken into consideration 
in order to judge whether the estate agent is really authorised 
to enter into a contract for the sale of hie principal* a aetata* 
It la a well known principle of law that Where cone authority 
is specif ioally conferred on an agent, there arises an lapllea- 
tlon that he has authority to do all aots aeceasary to spell 
out and eonplete the authority expressly conferred on bin* Ac 
already referred to earlier, Story in hie Law of Agency has 
elearly stated, that when ao agent is given a specific authority 
he has the power to do all acts neeassary to execute it* Ameri- 
can Law is no different on this point, for according tc it 
Incidental authority consists of acts usual or neeeeeary to do 
a particular authorised act# 

It can therefore he stated with confidence that in the 
Madras east where estate agent was authorised to « negotiate and 
eonplete the sale of his principal** bungalow* he had incidental 
authority to enter into a contract for the eele ef the hwngnlew 
end alec to settle other nattere necessary to eonplete the sale. 
All the suggested abjection# of destine ftitanjali saetri which 
ho regarded ee aids te a proper eenetruettes of the authority la 
an estate agent te enter into a contract ef sale an behalf ef 

kl. 1» •* «• •“*** *"• u “ 

fully satisfied* 

$he Asm risen Law an the sdbjeet ia different'* Aa author 
, u , f . rr „ „ M hum X»i ’«• mil **1*1**»’* ••*•*•* * 

t)Tr nMqnki kr tk* *•««• H ***•!* «rn*k.rl»t** tfc* •**« * 



ts 

procure a purchaser ready, able and willing to purchase the 
principal # land* Aaerioan decisions 13 ewphaslse that thsrw 
should tie available ia the authority conferred, son other 
details for Instance other plenitude of detail as to the any in 
vhieii the transaction is to he handled and the tense an which 
it ia to he node before it oan he inferred that the agent wee 
clothed with authority to enter into a contract with the pur- 
chaser for the eale of the principal * e land. 


It is sub »it ted a with great respect that the Aateriean 
authorities do not lay down the correct law. the reaeon for 
differing iron the Aaerioan wiew le precisely this that onae a 
principal authorises his agent to sell hie real estate, it 
follows thst the agent has ineidental authority to do all acta 
to giro effect to the epeoifie authority conferred on hin. fe 
the author, the correct view of the law appears to he, that if 
the principal docs not desire to ewpewer hie agent to enter into 
a contract for the sale of his real estate, he should specifi- 
cally nentien it as a imitation on the agent* a authority, ether- 
wlee he should he held hound. There appears to he no juatifi- 
cation for the Ansriean view as it is clearly a departure tsca 
their generally accepted prineiple of law that to spell cut an 
express authority on agent has Ineidsatal authority to m all 
neeeaaary acts te give effect te the authority specifically 
conferred cn hi* The lew en the subject as enshrined i* the 
Anerieen Reetatoweat ef Agency haw nay new he dealt with. 


Section S» reads thus f~ ‘ 

«« «.«*» W. Pollock (lift) » «*»• *•» *. CMWhdll 
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"Meaning of f fo buy* and Ho sell* *- Authorisation 
•to buy* or * to sell* my to interpreted os loosing that tbs 
•gent shall 4 

(*) l 1 lad a seller or a purchaser from shea or to oho* 
tho principal aay buy or soil; 

(b) sake a eontraot for pnrohaso or saloj or 

(e) accept or sake a conveyance for the principal. 

Let tt« ermine the eonaont given on this sootloa 'Unless 
the price and other terns have been completely stated by tho 
principal t it is ths no real inference that an agent employed 
•to boy* or *to sell* land and net given a fomal poser of attor- 
ney is authorised nsroly to find a seller or a purchaser with 
whoa tho principal is to conduct the final negotiations. Hits 
inference is strsngthoned if the agent is a broksr she ordinari- 
ly isrely solicit*; oven shore tho eenplsto tores have boon act 
ent, it is ordinarily inferred that such a person is employed 
merely to find n easterner. Antberity to neeept or to neke n 
conveyance of land far the principal is feand only if clearly 
expressed in ths aatherlsation or clearly indicated by the 
elremstances. * 

10 new proofed to consider the third category - eirewao- 
Un rf r |» *ieb u ***** W»« will k* WW»I U WWW «*• 
lui *t kl» *ri»*l|*». I» IWU w* kwww m **•* *m thw wWJMt 
kwk 11 ifwM.il.* tn* • |W***1 willwlioa *t lk» ***** 
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•o empowered only when the words of authorisation are very olear 
and not safolguoue* fhe law in England and Aaerica are to tho 
sane effect. 

For easy reference see t Ion 188 of the Indian Contrast Act 
is reproduced here 


■An agent hawing an authority to do an act has authority 
to do every lawful thing which is necessary in order to do each 
not. An agent hawing an authority to carry on a hnsinesa has 
authority to do every lawful thing necessary for the purposes 
or usually done in the course of conducting such business** 


fhe shove section fakes it eaply clear that every agent 
who is authorised to conduct a particular business has inplicd 
authority tc do whatever is incidental to the ordinary conduct 
cf such business and whatever is necessary for the proper end 
effective performance ef his duties but net to do anything out- 
side the ordinary eeopo of his euployment end duties* As «»<*• 
■lnatien ef the facts and principles laid down in sous leading 
Indian eases will indicate the scope ef this section* Indian 
eases do net indicate any precise criterion to Judge *• what 
to necessary to «e an act* fhe question being one ef feet it 
is impossible to ley down any principle for its determination. 
Ose nee therefore to base his conclusion fren n study of prac- 
tice* prevailing in similar business. In a leading cnee Mlil e 
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•oit ill i civil. Court tor tlw reoovery of ill aneunt doe to hie 
principal. It m* further suggested Cy the Judge that the agent 
could only have each a power when the aaonnt was transferred 
cr assigned to hin. 

Proceeding to analyse the ratio decidendi of the case we 
find that it is very clear that first of all the express authe~ 
rlty conferred on the agent has to he exasined and then we have 
to tik tho question whether the power desired to ho exorcised 
hy the agent was one which waa necessary to work out the expreea 
authority or waa it a usual praotios in a similar business. In 
this cast tho agsnt was expressly authorised to rooelve money 
due to his principal* The power ©onf erred on tho agent elmply 
signifies that if the debtor or debtor© of tho principal as the 
case may ha, pay tho auount of his or their debt the agent tea 
the authority to receive it. It Is, tho refer# * obvioue that it 
la naitter aaooaaary # nor usual for an agent in eueh a oaae 
to do any aet to realiao tho amount. In determining the ineidem- 
tal authority of agent a diatinotlen tea hean well drawn between 
n trading and a nen-tiuding busineaa. though these terms hove 
net been defined in the Indian Contract Act, judicial pronounce- 
menta lay down a teat and the teat is whether the business tee as 
one of its essential functions tbs work of buying and selling, 
besides ether thing** « ee it is a trading busineaa otherwisa 
sot. borrowing pew is one of the neeeseary iaeidents e* n 
trading bnsinees. the reason ie obvious for the mrml work of 
the business eaanet be transaated without it. 
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lB * landing ease Bank of Be ngal » f R»«aw»th* n Chottr** . 
ilia Frtfjr Council laid down that «b«r» an agtat me txpmalf 
authorised to Borrow aoney and loud it to el louts Bo Bad an 
inplled authority to pledge tho principal** credit for Borrow 
iug* The reason 1« obvious. In a mmey-lending business a no w 
nal and necessary foot ore of the same Is to Borrow aoney as 
othsrwlss ths principal work of tho bnslnsss cannot Bt carried 
on* In all sneB Bnslnsss It Is usual for an agent to shars 
this authority. In furthoraneo of tho Buslnosa It is equally 
aoooasary for tho agsnt to possess this power* 

In another saso Paboodan Goolabohand v. M.P.V. Minors 
and another 16 , ths learned Judges of the Madras High Court held 
that if an agent appointed to nonage an aetata, But haring no 
ox press authority to Borrow, wore to Borrow aoney, Bis notion 
would net Bind the principal. Section 188 of the Indian Cent mat 
Act giros implied authority to an agent only in respect of then* 
acts not eorsred By express terns stoen it is either necessary 
or is usual in the carrying on of tho Business. In tho nanage- 
went of an estate it Is nomslly neither necessary nor usual, 
to possess a Borrowing power. It cannot therefore, he recognised 
as an iaeidsntal authority in favour of an agent. 

x. «. Am «*» *. *»»* ami! «• n ‘* b *•*« 

^»t whore on agent ms nutherine4*t© negotiate and oenplsto a 
sale for a opeeifiod prloo within a partionlar tine* ho had m 
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implied authority to enter into a eontraet of eale irrespsetivc 
of the faet whether the subject-nutter of the eale was 
or novsble property, the express authority conferred on the 
agent in this ease eaa *to negotiate and oonplete a sale for * 
specified prise within a particular tine*. We find, thus, that 
all authority to knock down a eonploto ealo was giwen to tho 
agont. In ordar to giro offset to tho express authority it 
booano necessary for the agent to enter into a ©entrant for a 
sal a after finding a purchaser who was ready and willing to 
eonply with the terns laid down by the principal and in accordance 
with which tho agent was to act. To enter into such a contract 
was, thsrefore, undoshtsdly the incidental authority of the 
agent. Consequently it ean be asserted with confidence, that 
the decision giwen in the aforesaid case is correct. The view 

propounded in the above case me in nany reapeeta examined and 

in 

where it 

was laid down that when a principal bad authorised hie agent 
to of foot a oolo of pioportybolongln* to hi» it »»•« *o *•*« 


elaborated In an aarlior aaaa of the aaae High Court 
sail Solasan v. N ag aautj 


that tb. antborioation w.ld oorar all the tor., that tho agamt 
afrood to nalaao tho anthorlaatian aaa limited in nay aumer. 
mi. eana aaa alaarly bo rogardad a. laying down a propooltion 

of law that <*•» •» u * irn U “ ** ,Bt *° **” * 

pro party than aala.o *M» llaitatiaa aaa ba road ia the tawa 

,, tb. a.tbority a «««» W‘-«“ * rtM * “** 
ia fally ootpomrod ta diapoaa of the proparty. 
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Cftjifta eoncarnlnr the construction of the power of »tt»r- 
n«r conferred on agents in Indio, abound. In an Qudh eass 19 
* * * daoidad by Justices US. Misra and M.H. K ideal it was 
hold that in construing a power of attorney in favour # an 
agent which was given for various purposes, the governing 
object of which wee power to sell, all other purposes uust be 
read as ancillary to the governing object to sell property. It 
was further held in this ease that power to sell iaplied power 
to clarify title and settle dispute neeessary for affecting aale, 
in accordance with section 55 of the Transfer of Property Act. 

Let ue examine the soundneas of this view according to the 
provisions of section 188 of the Indian Contract Act. Express 
authority wee given in this case to the agent to sell property. 
The question arose whether any incidental authority arose out 
of tho express authority. If an agent was oupowersd to sell 
property, it was obvieus enough that he vast possess autbo«Jfi£y 
to olarify title and do all he was required to do in order that 
the property could be sold. Nobody would bo prepared to purchase 
a disputed property and therefore the agent nuot b# deeaed to 
possess a right te settle tho dispute concerning the property 
which wae to bo tho subject-natter of sale. The irresistible 
conclusion, therefore, is that whatever power was held to bo 
implied in the aforesaid case was necessary bo do the met in 

question* 


j* .„th.r taqwrMurt «» SjW T. BOSS. *-*•« 
„ m ,( Mrtnrtln .* . .« to t.f»w 
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of on agent the U»md Judges of ths Col out to High Court 
laid down that a power of attorney was to bo construed strictly 
and that the general word# must bo interpreted in the light of 
the opooial powers* It was further observed by the learned 
dodges that inelndsd in that power were "incidental powers 
necessary for earrying oat the authority* • There is thus a 
consensus of judicial opinion m in India that all sets necessary 
to ho dons In order to carry on the work or business is implied 
in favour of an agent* 


An equally inpertant ease on the eonstruotion of a power 

21 

of attorney in favour of an agent Is Banana than v* Kaaarappa 

in which Justice Ahdur Rahman of the Madras High Court laid down 
that in eonstruing a power of attorney it was necessary to hsar 
in mind that share a power was conferred by virtue of a power 
of attorney on an agent to adjust a particular matter, it did 
not invest tbs agent with the power of referring the disputed 


matter for settlement to aib it raters* This view can be supported 
on two important principles* (l) that the agent should net dele- 


gate the authority vested in him by virtue of the powers given 
in the power of attorney acting on the well-known ma nia 

• mmm -» » — « nuafl’s <“> «*♦ th * *— r *• • 

dl.p.tol Hitw to Utltntln Ur HtUam* la th* mnl" 
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th® view that no power can be implied in favour of an agent 
unless it is either necessary for doing an act or business or 
is usual in carrying on a similar business. 

In another Madras case, Govardhan Pass v. Fredman* » 

Piano nd T rading Co . 2 2 the learned Judges of the Madras High 
Court held that in construing a power of attorney in favour of 
an agent it was necessary to bear in nind that an agent did not 
possess an implied authority to assign a decree passed in favour 
of the principal. The case is important in the sense that a 
power of attorney is generally understood as conferring large 
and varied powers in favour of an agent and the impression that 
usually gains ground is that an agent steps into the shoes of 
his principal for transacting all important acts on his behalf, 
Khile a general agent does usually supervise the proceedings of 
a pending law suit to watch and protect the interest of his 
principal it is neither usual nor necessary that the agent 
should he empowered to assign the decree passed in favour of 
his principal. The decision Is therefore important as it lays 
down the limitations of authority possessed hy an agent, Unless 
such a power is specifically given in favour of an agent he 
cannot exercise it, it being wholly unusual and unnecessary 
for carrying on ths business of the principal. 

An illuminating ease decided by tbe High Court of Travan- 
co re-Cochin is Pashanianlap o a Cbottiyar v. South India Planting 
ud nrfwtriW Co.,t«u a8 , tbt Hum J««goo Of tho High Coturi 


M, A.X.I. i»» «*• 
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itt« view that no power can he implied in favour of an agent 
unless it is either necessary for doing an act or business or 
is usual in carrying on a similar business. 

In another Madras case, Govardhan Pass v, Fred«an*s 
Diamond T rading Co, 2 2 the learned Judges of the Madras High 
Court held that in construing a power of attorney in favour of 
an agent it was necessary to bear in mind that an agent did not 
possess an implied authority to assign a decree passed in favour 
of the principal, fhe case is important in the sense that a 
power of attorney is generally understood as conferring large 
and varied powers in favour of an agent and the impression that 
usually gains ground is that an agent steps into the shoes of 
his principal for transacting all important aots on his behalf* 
While a general agent does usually supervise the proceedings of 
a pending law suit to watch and protect the interest of his 
prinoipal it is neither usual nor necessary that the agent 
should be empowered to assign the decree passed in favour of 
his principal, fhe decision is therefore important ae it lays 
down ths limitations of authority possessed by an agent. Unless 
such a power is specifically given in favour of an agent he 
cannot exercise it, it being wholly unusual and unnecessary 
for carrying on the business of the principal. 

An ill umina t i n g oaee decided hy the High Court of Travan- 
eere-Coehln is Pashaniauiaupa Che ttivar v. South India PlhPMag 
and Industrial Co,, Ltd, 23 , ths learned Judges of ths High Court 

22, A* I# ft* Had* 548, 
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held that an authority given to an agent to sell for cash will 

hi* no * merely for prompt payment of cash but 

also for deferred payment. Furthermore it was held that the 
only condition that was appended to the authority was that the 
sale must he for the best price. An authority to sell must 
certainly include an authority to agree to sell. This case is 
very instructive for the reason that it indicates the scope of 
incidental authority of an agent. It is usual to expect that 
the purchaser may not be able to make an immediate payment of 
the price and that he may make payment in instalments. If the 
price is a reasonable one no objection ca$^ be raised because 
when a principal confides in his agent a power to sell, he has 
in contemplation the usual difficulties that may confront a 
seller in the realization of purchase money. A power to agree to 
sell is something that is included in a power to sell and there- 
fore no difficulty arises. 

The Law in England regarding the circumstances in which an 
estate agent is entitled to get remuneration are not well settled. 
In any case, certain general principles hare been laid down by 
the Courts and an attempt is here made to explore them. 

24 

In Mldgley Estates v. Hand , Jenkins, L.J. , said: "So fair 
as any general principle is deducible from, the authorities, their 
effeet nay, I think, be summarised : The question depends on the 
the construction of each particular contract, hut prima facie the 
intention ef the parties to a contract of this type is likely to 
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l>« that the Commission stipulated for should only ho payable 
in the event of an actual sale resulting * . . That is, 
broadly speaking, the intention which, as a natter of probabi- 
lity, the Court should be disposed to inpute to the parties. 

It follows that general or ambiguous expressions, purporting, 
for instanoe, to nake the commission payable in the event of the 
agent "finding a purchaser," or , . . "selling the property", 
have been construed as meaning that the commission is only to 
be payable in the event of an actual and completed sale result- 
ing, or, at least, in the event of the agent succeeding in intro- 
ducing a purchaser who is able and ready to purchase the pro- 
perty. 25 That is the broad general principle in the light of 
which the question of construction should be approached} but 
this does not mean that the contract, if its terms are clear, 
should not have effect in accordance with those terms, even 
if they do involve the result that the agent* s commission is 
earned and becomes payable although the sale in respect of which 
it is claimed, for some reason or another, turns out to be 
abortive. 

"It is possible, "said Lord Eussell in Luxor (Eastbourne! 
v. Cooper 26 , "that an owner may he willing to bind himself to 
pay commission for the mere introduction of one who offers to 
purohaso at the specified er minimum price, but such a oons- 
t ruction would - require clear and unequivocal language, " As 
an sxamplo ths wards "in ths event of business resulting" are not 

eg Martin v, Perry,L,R» (1931) 3 K.B.SiO| James v. Smith, L.B* 

■ «T <0. A.). 
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clear and unequivocal 27 . The requirement that the agent 

* introduce a purchaser” or "find a purchaser" or "find someone 

to buy" necessarily involves, at the least, the introduction 

of a person who becomes bound in law to complete the purchase. 

Clearly a person who makes an offer "subject to contract" has 

not, on the acceptance of that offer, entered into a binding 

28 

agreement and such an offers is not fins offer. In order that 
an estate agent may he entitled to commission it Is necessary 
that the purchaser he has found out must remain until comple- 
tion or until such time as the vendor withdraws from the trans- 
action. 


A case which may possibly ehange the entire judicial out- 
look, or at least invite re-thinking is He 1 son v . Rol f e • In 
that ease the facts were these s The principal had stipulated 
that the agents were to be entitled to a commission on intro- 
ducing a person able, ready and willing to purchase the property. 


The agents introduced A who as a # matter of fact, fitted this 
description; hut, without having withdrawn the agent’s anthority, 
the vendor had already given an option to purchase to B, to idiom 
the property was later sold. It was held that the agents were 
entitled to their commission. It is submitted that the ease can 
be regarded as an authority for the proposition that if an agent 
is able te find a proper purchaser who sticks to his proposal to 
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purchase the property till the vendor has opted to sell It to 
somebody else, the agent will be deemed to have performed his 
duty and accordingly he will be entitled to his remuneration. 
However if the principal has already sold the property before 
the agent introduces a purchaser ready and willing to purchase 
the property and complying with all the requirements laid down 
by the principal, then the agent will not be entitled to a 
commission because the principal has the right to sell his pro- 
perty inspite of the fact that he has appointed an agent to 
find a purchaser. 

In American Law an agent who is given power to find a 
purchaser or to negotiate a sale is entitled on finding a pur- 
chaser ready, able and willing to purchase on terms stated by 
the owner of real estate to receive his due commission even if 
the owner refuses to complete the sale of his property. 

the general rules for construction of powers of attorney 
in English Law may be broadly stated as follows t- Powers of 
Attorney must be strictly pursued, and are construed as giving 
only such authority as they confer expressly or by necessary 
implications. 30 The following are the most important rules ef 

constructions — 

(l) a. operatlT. part Of th. flood 1. ooatwllofl by tho 
recital* where there to awhigwity. 

M. aryaat r. L» UM— «» < lws ) Al0> 1TO p,c * 
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(2) Where authority is given to do particular acts, 
followed by general words, the general words are restricted 
to what is necessary for the proper performance of the parti- 
cular act. 32 

(3) General words do not confer general powers, but 
are limited to the purpose for whioh the authority is given, 
and are construed as enlarging the special powers only when 
necessary for that purpose. 33 

(4) The deed must be construed so as to include all 

34 

incidental powers necessary # for its effective execution. 

Some important cases under English Law will now be 
examined in order to evaluate the general rules for construc- 
tion of powers of attorney by Bowstead in his Law of Agency 
under Article 35. 35 A case of considerable importance is 
Reokitt v. Barnett Preabroke 3 6 and the facts of the case were 
these The appellant Sir Harold Rockitt, who was going abroad 
gave to Lord Terrington, (known as H.J.S. Wbodhouse) a solicitor, 
a power of attorney dated 9th February, 1915, to enable him to 
manage the appellant’s affairs while he was in France. Lord 
Terrington wanted to draw cheques from the appellant’ s bank on 


3*. nimstrations 2 and 3 ) 

33. Illustrations 4 to 7 ! Bowstead’ s Law of Agency, 

. „ { pp. 53, 54. 

34. Illmatrations 8 to 9. ) 

35. Bowstead* s Law of Agency, Fage 52 - Article 35. 
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the basis of power of attorney. The Bank advised him to ob- 
tain specif io power for the same. Lord Terrington wrote to 
his principal for the extension of his power, to which he 
agreed and sent a letter of authority addressed to the Bank 
couched In the following words 


"Dear Sirs, 

Referring to the power of attorney which I have given in 
favour of Mr* H. James Seltorne Woodhouse the power to cover 
the drawing of cheques upon you by Mr* Woodhouse without 
restriction. * 

The letter was dated 17th August, 1915, and since then 
it remained in the possession of the Bank. 


In Decenber, 1925, the appellant sent to India and again 
expressed his desire to .sail of the serrloes of lord Terrington 
a. before. Another poser of attorney sas prepared and exeouted 
Ut see noser need, the old poser of attorney sas continuously 
..tad upon. The respondent, sere a fl» of -otor oar dealers. 

On 4th January, 1925, a hl-s-puroh.ee agr.en.nt ... entered 
into in respect of Boll. Boyce Car betswn Lord Terrington 
and th. respondents. In connection slth this prisat. trensae- 
tien of his, h. had contracted debt, and nade paynent to th. 
respondents fro. hi. prinolpal's noney . . . K«ly in July th. 
appellant .se.rt.ined that fraud, had been emitted by lord 

Terrington end an «ti» — »»««** «• 
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The following passage from the judgaent of Lord Hall- 
sham, L.C, Is here reproduced "I assume for the purpose of 
ay judgaent that the letter of August IT, aust he treated as 
general extension of the power of attorney and not merely as 
an instruction to the hank. 


The question then is whether the power of attorney pins 
the letter did give Lord Tarring ton authority to use the appe- 
llants* money for the purpose of paying his private debts* 

This is purely a question of construction* It is plain that 
the letter has to be read in conjunction with the power of 
attorney to which it expressly refers; when so read it seems 
to me that the whole authority is expressly limited to acting 
lor the appellant in the management of his affairs; and I can- 
not construe the addition of the words -without restriction," 
a. entitling Lord Tertington when he is drawing cheques on 
tt» appellant' * .tenant to do oo for any oth.r parp... 
tor th. dl.on.rg. of th. appellant, debt, or la the conduct 

of ths business, * 

th , other la. lard, agreed with th. o»ial« of thalr 
brother Judge. The Boa., of accrdlngly dadd.d that th. 

ardar of th. Cart of *PP..l *• # * 

..•latt h. restored. The re.pand.nt. were called apon te pay 

0 * Appeal and also the costs of the 

- - — 

‘^l ^lTd. therala a. .hall h. la.t a.d cn.l.tent 
leaah B».l*l*« *• * # * 
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ffcis ease clearly Illustrates the following principles 
stated by Bowstead referred to earlier (l) that where authority 
is given to an agent to do particular acts, followed by general 
words they are restricted to what is necessary for proper 
perforaanoe of the particular acts and (2) general words do not 
confer general powers but are United to the purpose for which 
the authority is given and are construed as enlarging the 
special power only when necessary for that purpose. 

In Midland Bank v. Reokilt 37 . it was held that where 
there was a clause in a power of attorney that whatever nay he 
done by his agent in exercise of the power conferred on him 
will he ratified did not authorise the agent to exceed the 
authority given in other parts of the power of attorney. 


The American Law nay now be examined on the subject of 
construction of powers of attorney, the available oases are so 
diverse in their facts that they do not permit of laying down 
certain broad principles or rules of construction. However a 
few rules can be stated with impunity thus i— 


(i) , Where the language of the instrument is of broad 
scope, in construing it great caution is needed In two respects - 

(a) The nature and incidents ef the transaction for which 
pm**, i» conferred usually limits the bread language employed, 

<b) An ageht will only be deemed to be authorised to do 
an act when the words used in the power ef attorney are very 
cle ar and explicit, 

37. S*#X* 
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In Bluntly v. Southern Life Insurance Co. 38 , the facts 
were these : A farmer who was intending to leave, temporarily 
his State, gave the following authority to his agent *to sign 
my name in the general transaction of my business, giving and 
granting upto my said attorney full power and authority to do 
and perform all and every act or thing whatever requisite and 
necessary to be done in the general transaction of my business 
..." The Court held that the power of attorney did not con- 
fer on the agent authority to sign principal’s name to a note 
given in settlement of his alleged liability on a penal bond, 
given in a matter having no connection with his farming busi- 
ness. Von mil ▼- McGralt 39 is a very illuminating case in 
point in which Goodrich Cerie, <J. , concurring said, "I go along 
with the result, because I think it is supported by authority 


and the subject is not one on which to try to start a revolu- 
tion. But it seems to me that the whole thing is incongruous. 

A man has said in effect, that he gives another the power to do 
everything for him. Then he enumerates certain specific things 
which the ether may do, carefully saying however, that he does 
not mean to alter the general power by stating specific pewers. 
Then he end. up by saying that he mean, his language to be as 
bread as he stated it. Tei the rule seems to be that he is held 
to moan something much less than Indicated by the language he 
used. Feifcaps the law eannot quite say that white is black. 

. * it certainly can make white leek a pretty 

But in this instance it ©er****** 

dark 


SB. 


39. 
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The American Restatement of the law of Agency states the 
law on the subject In section 3? 40 thus (i) "unless other- 
wise agreed, general expressions used in authorising an agent 
are Halted in application to acts done in connection with the 
act or business to which the authority primarily relates. (2) 
The specific authorisation of particular aot tends to show that 
a aore general authority is not intended." 41 

The reason of strict interpretation of power of attorney 
appears to be that if liberally construed, the idea conveyed 
would be that the agent Is entrusted with nuch greater powers 
than the principal intends to confer on him. The section is 
intended to remove this misapprehension and to make it clear 
that where words are employed in a power of attorney which, if 


Illustrations of sub-section (i) : 

(4) P gives A a power of attorney to convey Blackare, 

containing a clause: "giving and granting to ay said attorney 
authority to do all acts as fully as 1 might, or would do, if 
personally present". A has authority only to convey Blackare 
in an usual manner. 


(5) P operates separately a lumber mill in town X and 
a shoe store in town Y a hundred miles away. P appoints A, a 
local collector in Town X, "To collect all of my accounts. 
Nothin, *1« appearing, this l.lntorpr.t.d a. applying only 
Id accounts in connection with the lumber mill. 

Illustration of sub-section (2) : 

a manufacturer of automobiles directs his soiling agents 
, , rin t +h* ears against defects in such parts as have been 

factory# It is inferred that his agents 
SSTSSrSthoriood to warrant tho onr no a whole or theae part. 
SU hare haon parotaaad Iron other nannlaetnroro. 


40 Restatement ef the law of Ageney-Section ST, p. 128, 
2nd 
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interpreted liberally give expression to grant of general 
authority, should normally be interpreted as authorising the 
agent to act only in connection with the business in which the 
agent is employed. 


Seotion 39 of the Restatement of Law of Agency lays down 
another iaportant rule of construction thus : 

Inference that Agent is to act only for principal’s 
benefit i Unless otherwise agreed, authority to act as agent 
includes only authority to act for the benefit of the principal,* 


Sons salient features of the iaplied authority of certain 
category of special agents in India aay now be examined. 


A leading ease on the subject of iaplied authority of an 
Advocate in India is Surendra Nat h Mitra and other v. Tarabala 
Basi 42 . In this case the facts were briefly these : A parda- 
nashin lady had authorised her Advocate to compromise the case. 
H.r Adroeate tod kept hie client fnlly Interned regarding .11 
derelopnents In the «... On thee. fact, it «. held that an 
agreement entered into by the Advocate to conpronl.. the case 
binding on hi. olient. In di.po.lng of the .bore ea.e in 
.,,..1 their Lord.hlpa of the Privy Council laid do« th. foil— 

ing principles of law *•- 


•An Advocate ef the High C.nrt toe, «h.» bribed en h«- 
tolf af a party in a tob.rdlnat. Coart the i-pll.d a.ttorlty af 

Wait- Ha must be treated as though 
his eliaut ta aattla the suit. ”” 


42 , 58 55 * * J* !**£ Attl^snd* Thankerten and^Sir John 
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briefed on the trial of the suit, though he Bay be engaged to 
press an interlocutory application* The power to comproMise 
a suit is inherent in the position of an Advocate in India* 

The considerations which have led to this implied power being 
established in the Advocate of England, Scotland and Ireland, 
apply in equal measure in India, 

The implied authority to counsel is not an appanage of 
office, a dignity added by the Courts to the status of Barris- 
ter, or Advocate at law. It is implied in the interests of 
the client to give the fullest beneficial effect to his employ- 
ment of the Advocate* Secondly the implied authority can always 
be countermanded by the express directions of the client. Ho 
Advocate has actual authority to settle a case against the 
express instructions of his clients. If he considers such 
express instructions contrary interests of his client, his 
remedy is to return his btief * * 


In America an attorney has no implied authority to com- 

43 

promise the case on to the behalf of his client* 


Principles of law laid in Askaran Choutmal v. E. I.Rly. 
Co, 44 , are illuminating and may be quoted thus *- "An Advocate 
«f the High Court in the course of conducting the case is cloth- 
ed with authority to compromise a suit in which he has been 
retained as counsel and such a compromise would he valid and 
binding ups* the parties even though it had been effected 


43 . 


Ricketts v. Pennsylvania ft.Se. (1944) 183 **» 2d. 757* 
gami 4« 4*1*1. i«f. * - 
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ontrary to the express instructions of the client, unless the 
prohibition had previously been connunicated to the other side. 

the apparent authority of counsel is restricted to 
acts and admissions Coran Judies or in Court? such aots and 
admissions out of Court do not bind the client unless in fact 
are authorised by the client or by his agent duly authori- 
sed by the client in that behalf. A compromise therefore effec- 
ted by Counsel out of Court and not assented to by the client 
is only binding upon the client if it is expressly authorised 
or subsequently ratified by the client or by his agent autho- 
rised in this behalf.” 

It Is submitted with great respect that the principle of 
law laid down in the ease that an Advocate has power to compro- 
mise a case on behalf of his client when the latter has express- 
ly prohibited him to do so is erroneous. Privy Council case 
already discussed has clearly laid down the principle that an 
authority to compromise a case can always be countermanded by 
tbe client. The other principle laid down that the authority 
to compromise or make adaissions does not extend beyond tbe 
limits of the Court is no doubt commendable. 

A ease relating to the implied authority of an auctioneer 

46 

is R.P. Kharrn « and others v. Bawan.11 Wars! . in which the follow- 
ing principles w#*u laid down by the Sind High Courts « Ho doubt 
an auctioneer, is classified as an agent bat it must not be 
•varlueked that the nature ef his duties invest him with certain 
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rights which differentiate hin from an ordinary agent. In hie 
capacity as an auctioneer he has an interest in the goods 
entrusted to his for auction sale. Be has a lien upon then 
for his charges and advances. His custody of the goods is not 
the pure oustody of an ordinary agent, hut he, hy virtue of 
the auetion of the principal * s goods, acquires a special pro- 
perty in the goods which are in his possession for the purpose 
of the auetion sale ... The English authorities are very 
explicit as to the right of an auotioneer to sue and his liabi- 
lity to he need.* 

Sunning up the discussion of incidental authority of an 
agent in India, we find that the oases decided under section 188 
of the Indian Contract Act, 1872, state precisely the sane law 
as we find in the law ef England and Anerlea, with sone slight 
differences. Meehan in his hook - Law of Agency - has stated 
that incidental authority consists of "acts which are either 
usual, necessary er customary*. Hs is supported in his view 
by Anerlean authorities as endorsed in the deeisions ef the 
Court. 

Custoa or usage of tin trade, it is submitted consti- 
tutes a distinct and important source ef inplled authority of 
an agent and if it it nixed up with the nation ef incidental 
authority It will be fatal to a proper development of the 
varied seams ef inplled authority. 7© elassify sources o* 
implied authority ef an agent under broad and well-defined 
categories 'has its uarits, and in partieular it nay be pointed 
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out that scholars and practitioners of law can always lay 
their hands on specified sources of inplied authority in the 
study or presentation of eases before the Courts. 

Some amount of overlapping in the various sources of 
inplied authority is inevitable hut efforts should he made 
to naintain olear cut divisions as far as possible so that 
benefits nay he reaped by all connected in any manner with 
the subject under discussion. It is delightful to find that 
the Courts in India without Mentioning the tern * Incidental 
authority* have evolved principles, while disposing of oases 
under section 188 of the Indian Contract Act, 1872, which are 
in lino with English and American thinking. The development 
of law has been oonmendable, and has pursued a course, more 
or less on the pattern of English taw. 
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CHAPTER HI 

AGENT* g IMPLIED AUTHORITY IN AH EMERGENCY 

The purpose of writing this chapter on "Agent* a Implied 
Authority in an Emergency" is to high light certain aspects of 
the problems of policy and purpose that underlie the principles 
of law on the subject and to offer certain suggestions for 
improvement of the Indian Law. 

The anther proposes to examine mainly the Indian Law 
hut references to comparative English and American Law will he 
made wherever deemed proper in support of his view-point* 

It is a well known principle cf law that an agent can 
act en behalf ef his Principal when he has authority, which 
is sithsr express, or inpliod but not otherwise. Nhon an onor- 
geney occurs a vacuum is created in the sense that the previous 
instructions cf the Principal to his agent become redundant 
and meaningless as they were meant for normal ©ire we stances. 

The maim question them is in the ch semes cf antherity how is 
the agent te pieteet the interest of his Principal 7 To furnish 
an answr to this question, two problems which arise as a coro- 
llary te it, have to he discussed. They arc - First, what is 
thm host «cy to prstoct the interest ef the Principal and yt 
preserve the sanctify «f tom principle# tost as agent 0&a •*** ■ 
*«* ** behalf sf bis ******** **•»** *• «**> rtt * 




how to absolve the agent of the responsibility of being saddled 
in damages consequent upon his inability to protect the interest 
or business of his Principal and further, to entitle hi* to his 
remuneration, indemnity etc. . 


The task of the lav, obviously is a difficult one, ae in 
meet oases it is praetieally impossible for an agent to contact 
his Principal and seek his instructions. In furnishing a solu- 
tion to the first problem it appears that the Indian Statutory 
Law embodied in Section 189 of the Indian Contract Act seeks to 
provide an alternative rule which would be acceptable to any 
Principal save a few, as most of them are interested in preserv- 
ing their property or business and not in the way their agents 
wmrry on the business. According to Section 189 an Agent is 
required to aet in an emergency in a manner which a prudent 
man would do in his own case in similar circumstances. This 


proviso therefore ensures that the agent will act reasonably 
and in a benafide manner and will do bis very best to preserve 
the property er the interest of his Principal. In short the 
law has given the agent a discretion to aet instead ef fellow- 
lug the instruction# of bis Principal as the same ie impeeeible 
or impracticable under the circumstances created by an emergency. 
The autherity to aet, than is created in favour of hi. agent by 
the law and dee. net new fre. Ms Principal. To this extent 
the solutien ef the first problem cannot be deemed satisfactory. 


the effect ef Beetles 914 requiring am agent to 
reasonable diligence in cenm*»ia*ting "ith hi. frinei- 

it It fffiifTi Ito 

ui m>w W* ***** “ ** r 
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principle referred to la the problems as in oases where it is 
practicable for an agent to obtain the Instructions of his 
principal, that result undoubtedly follows. But as pointed out 
earlier, communication with the Principal Is in most oases 
impossible. Section 214 creates many difficulties. The phrase 
’to exorcise reasonable diligence in oommwnioating with the 
Principal* is a question of fact, hard for laynon, as agents 
generally are, to judge, whether they hare complied with its 
requirements. Agents who do not act in accordance with Section 
214, do not bind their Principals and become liable for their 
acts to third person with whom they deal. 


The doubts thus created in their minds will not enable 
than to tak* pra.pt action nnlaaa they have firat oat tailed 
tkaasalTeo tint they kare oo.pl lad with tha re<iolra«enta of 
Section 81*. nil ne.tal ottltada obyloaoly »kaa the t.ak ai 
■eetlns tha ...rg.nay oltmtia. T«y dlfiloalt. It la thara- 
fore nwaatad that Saatlon 81*. eheald ha properly ended to 
obTlata th. Inpaaaa. «. ralntle. ai the ...and prdbla. d.pMd- 
lat .. It d... .» th. flret prabla. 1. «t with an al».t a<l»»l 

d.,ra. ai aati.fa.ti.. a. » «*. oara ai th. firat. A — 
dlaanaala. ai th. ralntla. inraiahad hy th. law t. th. two 
prahl— «* «• aral»ti.n will h. few «» *«“*• «>• «<* 

of this chapter. 


g yMjft „ prarally If th. aitwatla. 1. a» that — 
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to Mipliaaea with certain conditions. The condition prece- 
dent to the exorcise of implied authority on the part of an 
agent are set oat in sections 189 and 214 of the Indian Con- 
tract Act, oar inquiry relates to the category of oases where 
an emergency occurs, and our task is to examine the policy of 
the law in trying to resolve the conflicting interests of the 
three parti es-naaely, principal, agent and the third party who 
nay he involved in the picture. Before proceeding to analyse 
the way the law has attempted to resolve the conflict, it will 
he helpful to examine the existing law on the subject of emer- 
gency and its elaboration by Judicial decisions. 


Section 189 of the Indian Contract Act runs thus *- 

«An agent has authority in an emergency, to do all suoh 
nets for the purpose of protecting his principal from loss as 
would he done by a person of ordinary prudence, in his own 
ease, under similar circumstances,** 

Section 214 of the said Act states i- »It is the dnty 
.* » a*«nt in «••• »t dimonlty. to »e »u «a..nrtl. 
dlllgaao. in naantartaatin* »ith hi. principal, and In •••**»« 
to obtain hia inatrnetiona. » 


sootlan is* and S14 at tba Indian anaotaant da not 

tn. *«.%3wiw **x>» ttet th * * lt “ tl ” 

u ** ta.y nriaa ar. not «nf l»d to any ra.tri.tad aatagary 
•t MM. M ta tafland. B» oiw-atannna in an — 

tata - th. aoaoa. hatar.r, nay h. mtarprotod to 
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to signify that any unforeseen circumstance which was not 
contemplated by the principal earlier could create an emer- 
gency, The magnitude and nature of danger of loss to the 
prlneipal is not a pre-requisite to the exercise of authority 
on the part of the agent* To sure the principal from ordinary 
loos would cloth the agent with authority to act, provided, it 
is reasonably impossible to obtain bis advioe on the natter. 


The facts and the principles laid down in an Indian case 

a 


Firm 


iss v. Fins Hanoi 


show 


that an agent who informed his principal that he would he com- 
pelled, in view ef the changed situation, to soil the goods 
already purchased on their behalf on credit if the principal 
flld not tend kin neney In tin,, tad anttarlty to ooll tta goode 
11 tta principal paid no taod to tta agent' a telegram, nnd oont 
no reply and » nonoy aa requested. The principle dadnelble 
fr«a tta atare eaee, in the opinion el tta anther la, that, 

In oaae, an agent eonnnnleatee with hie principal Informing 
hln tta changed olreanatanoao and roeelwe, no reply, thorn 
ariaaa an lnpllontlon that tta agent in nnttariaod to not in a 

ho deena proper i» «»• lntereet el hie prlneipal. Thin 

•ane any he regarded M an authority lor tta preposition that 
an agent ha. pewar to ant In an e«rg.ney where th.« art no 
^lloit order* .1 tta prltalpnl to tta oo.tr.ry. Tta Jnd... 
w* decided tta there 00.0 taro not » stated In may part cl 

ttair ledgneat ata this Interpretation repree.nt. tta tar—* 


ft Uto 
rs 4ii* 
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the judges were of the opinion that in the abssnee o f instruc- 
tions fm his principal, an agent has authority to act In an 
emergency, especially in a ease where the goods entrusted to 
his care are perishable or perishing with the avowed object of 
saving his principal from lots. It was further pointed out in 
this case that S. 189 Indian Contract Act is baaed on certain 
observations wide at pages 225-22T of "Justice Story* s Law of 
Agency. * 

A judgment of the Allahabad High Court 8 , emphasised the 
need for an agent in coses of emergency arising under section 
189 to use reasonable diligence in communicating with his 
principal and In sacking to obtain his instructions’*. *ho case 
is however of little assistance in the study ef the subject as 
it dess not threw any light as to the criteria te he adapted 
for enabling one to find out the moaning and scope of those 

words. 


n» uu» »» —*«. “* « ltt *• “ utta * 

«t.rUl it i. »t *>..»» t. o«r m. ~ •* **> 

qa.«tl.H, HMlT t- U) *»* i. « (*) 

., tk. ,ta*» ,rot«tiM hi. priaeij.1 from l««l 

(s) rt.1.. .* 0»«l»*r pr-*"*’ “ a ( *> "* 

* tk. n-M ««“*»• *» —■»*-*- 

„tk ki. ,rt»i>* - » —*-« U **““ “• 
tlons. • 

Mm ****** te these basle fuestlcns, earn, if at all, bt 
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England and America, which we now proceed to examine* The 
doctrine of Implied authority flowing from necessity or emer- 
gency was confined la English haw to certain well known excep- 
tional cases* such as those of a master of a ship or the 
acceptor of a hill of exchange to the honour of the drawer. 

In 1824, lie. Cardie J. In Prager v. Blatsplel 4 , gawe 

expression to an opinion which though oh iter is relevant as 

showing that there was a feeling that the confines of the law 

on the enhjeet should he extended so os to meet the requirements 

of the time. The following passage from the judgment is quoted 

for reference, "There is nothing in the existing decisions 

which confines the agency of necessity to carriers whether by 

land or sea, or the acceptor of hills of exchange. The haste 

principle I think is a broad and useful one. It lies at the 

root of the various classes of cases of which the carrier 

5 

decisions are nerely an illustration. * 


Certain eondltions were laid down by the learned Judge 


as a condition precedent to the exerciee of the authority oon- 
f arred on the ground of necessity or emergency by law. They 
■ay he stated thus *- (i) Under the oircun stances of the ease 
communication with the principal was practically impossible. 

(2) Actual or Commercial necessity must he im existence for 
dcimg the aetc in question, and (3) The alleged agent of meee- 
eelty must satisfy the court concerned that he had acted bona- 


fide and la the interest of the principal. 



4. (its*) ****** *** 

*. At page 



104 


It wae ttafortonate that Mo Cardie J*s dicta ms challeng- 
ed in si* sequent eases* In debars v. Ottoman 6 ; Serutton L.J* 
expressed his disapproval of Me. Cardie J*s opinion in the 
vrorde x- "The expansion desired by Me Cardie J, becomes less 
difficult whoa the agent of necessity develops from an original 
and subsisting agency, and only applies Itself to unforeseen 
event not provided for in the original contract, which is nasally 
the ease where a shipmaster is agent of necessity. But the 
position seems qalte different when there is no pre-existing 
agency, as in the ease of a finder of perishable chattels or 
animals, and still more difficult when there is pre-existing 
ageney, but it has become illegal and void by reason of war 
and the same reason will apply to invalidate any implied agency 
of noeoesity. * 


A oaeo of considerable importance is Sims v. Midland 7 , 
There 4e- a carrier on account of seeming delay in transit 
oooaslened by a strike sold goods which were perishable, which 
were earlier ent rested to him for the purpose of carriage, €m 
those facts the Cenrt hold that the aotioa of th# carrier was 
justified on the gxound that it was practically impossible for 
him to got instractione from the owner, A ease la point is 

H, rtb.ni tail»y r. SMffi.14. 8 « «■ k.l* 1* ***• mm 
that a railway company wee entitled to koop a horeo with a 
livery stable keeper shea the horse was not mot by its owner 

*. iim) >*•!•*“/* “ 7| "* "■ T * 

Max* (it**) 

T# (ms) 1 !**• 

g (1ST4) 1*1* * '** **** 



at its place •! distinction and the railway company had no 
safe accomodation for it, fhe court farther node It clear 
that under each circumstances the railway company waa entitled 
to recover all the expenses incurred by it in the up heap of 
the horse from its owner. 


there are certain decided eases which show that when an 
agent employs msdioal assistance in an emergency , he has implied 
authority to hind his principal, A case bearing on the subject 
is Langan ▼. Great Western Bailway 9 , there a sub- Inspector 
had pledged the credit of the railway company for board and 
maintenance of persons injured in a toilway collision. It 
was held en these facts that the sub— Inspector was justified 
in his action in as much as his act was calculated to keep down 
the damages for which the Railway Company may possibly have 
been held liable* fhe court emphasised that the Sub-Inspector 
was not merely entitled but bound to take that stop as it was 
Intended to benefit his principal - the railway company. 


fhe ease is important in the sense that it lays down the 
prlaolple mt It le not merely th. principal Iran Mr„t 

1... la an «•» *»«"«* 10 “ y ”“*•* 

•a aa .feat aa Implied aathorlty to pledge the Credit of hie 


principal. 

fcM tt , blink easea eaaalaed ea far threw may light 
.. te ahat the term 'eaergeaW elgalflee. »at the ehaerwatlaa 
ef ga^t« »nier the elr.aa.t~c.. 
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should bo •unforeseen*. There is one line of English deci- 
sions which warrants the view that an agent has no option but 
to follow the instructions of his principal no natter how 
serious the emergency nay be. In Howard t. Tucker* 0 , the 
facts were these. A principal in India sent by ship goods 
to his agent in London and instructed hin to review the goods 
and sell then but not to pay the freight, that already been 
paid in Bengal* The agent sold the goods but when he was to 
nake the delivery of the sane, he discovered that they were 
stopped for non-payment of freight. The agent paid the freight 
with the object of getting possession of the goods* The court 
held that the agent could not recover this advance from his 
principal as he had acted in disregard to his instructions. 

The correctness or otherwise of this decision will be discussed 

in subsequent pages. 

A ease in point is Green Leaf v. Moody 11 where the 
oomrt held that a factor had laplLd authority to aot lor his 
principal In am ..argent altaatl.n, Irroapootlro of hi. In- 
ti-action. or tha ordinary »«(•• «t th. trad, "here the laotor 
aotod in good 1.1th and need »«nd dlaorotion. cr.n thongh it 
eminently tamed ont that th. oonro. adopted by the .goat 
dimdmntageoa. to hi. principal. 


. *.vgh« in an English ease Tetlsy v. 

A similar view was taken in *s *•"*** 

a « -ration 12 . la that case it was held by the 

British Trade Cerperation . *» ___ 
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court that an agent could disregard the instructions of ML a 
principal and remove the goods entrusted to him to another 
country chore he felt that it cas unsafe to keep the goods 
any longer in that country. 

In the Gratitudine 13 Sir William Scott maintained that 
the foundation of implied authority of an agent to act in an 
emergency cas the prospect of benefit to his principal. The 
same thought has been put in by Sir John Rom illy thus* "An 
agent is bound to do the best he can for his principal and in 
matters chich are left to his discretion he can only act for 
the benefit of his principal, In Broom v. Ball it cas 
held by the court that an agent can exercise hi# discretion 
in an emergency but he must pursue a course chich a reasonable 
man could hare done in his own case. 


Generally apeak lug the English Judges have been reluo- 
tent to wiflnn tfco »M» o t an nganta' fli.or.tion in cnoo. of 
onorgonor anfl kaw. triofl to oonfino it with in narrow Ii.it., 
a. alraafly 4i.oo.Mfl Mrliar. »ut in tho Cnnaflinn ot 
Boating. T. Snum 16 it w. MM th. flootrin. ko. not 

*„.M rfati. » to to oonfino* to th. «... i.4 ky 

un , HlU ufl Lorfl Srt.r. *k... «... nr. »»1, illn.tr.- 

tion. .f • krw* yrU.ipU n»Ua*M. to v»ri.» kinfl. .1 
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W,,l ‘ fh9 ** broad difference* in their approach to the prob- 

imm of energeney by the different English Judge* and the Jus- 
tification thereof will be subsequently consented upon. 


the Anerlean Law on the subject is in several aspects 
different and liberal in its outlook iron the English Law. 

An examination of sons of the important Anerlean oases reveal 
the broad out look of the Courts, 


In Sibley v. City Service Transport Go. 1 *, the facts 
were these. The defendant’s bus driver ms carrying passen- 
gers who worked on a government project and who had just 
f lnishad the "swing* shift quite late at night. It was an 
inclement weather the reads were icy and in a thinly settled 
area, a wheel relied ef the bus. The driver made all efforts 
to get help and remedy the situation but failed in his endea- 
vours. Driven by the force cf circumstances he procured 
another hue and driver fren a near hy arsenal. The new driver 
unfortunately lest eontrel of the bus and caused the injuries 
for which emit was brought. It ms held in the ease that 
the plaintiff m* entitled to recover. The court proceeded 
to give its finding on ths basis ef an existence cf state ef 
energeney and ee held that the regular driver had iapliad 
authority to engage a driver and procure a has as it ms 


ssavy for sempleting bin naster** errand. According to 
American law in order to create emergency power, the occurrence 
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the contingency mt sake It Impossible for an agent to 
eomunleate with hie principal. 


18 

In another important case Booth Flynn ▼, Price the 
facts were there i The defendant employed a night watchman 
to protect their heavy machinery* During night time a leak 
developed in the gasline of ditch digging machine, * All of a 
sudden he (The watchman) noticed a big puddle around the 
aaehine and eaw that it was on fire*, fhs plaintiff at that 
juncture oaae in autonobile and the watchaan procured hi# 
aid in putting cut the fire. The plaintiff was injured in 
the operation. He sued to recover damage 0 for the injuries 
sustained by him. The question arose as to what was the 
status of the plaintiff at the tine he sustained injuries. 

The plaintiff was held entitled to recover on the ground that 
the jury could held bin an "emergency servant". 


The decision in the ease is undoubtedly correct as it 
is hard to conceive of a better ease of energency where it 
mae impossible tot the watchman to have communicated with hie 

principal and there was a dire neeessity of ****** **» V™***- 
ty. in another notable ease, Hawtayne v. Bourns , there a 
manager of a «*• *erro«d neney en the eredit of the ewnere, 
so ae to enable bin te P*7 **• arrears of wages due tc wcricnen. 
«nd thereby avoid the niefertune cf levying •» nafrial. 

* tl0B ging to***"* the “" l# *' **** 

teller ***** *** — ~ m ~~ *** ********* ^ 



to pledge the credit ef hie owners t- ■(f) here wo* ample 
time and opportunity lor hio (the oaaeger) to hare applied 
to hi* principals,* 


American Courts 20 hare held that where a rail-road 
aceident occur* ia which paeeenger* are injured and the high- 
eat agent of the zailheard company who i* preaent »uoh a* a 
conductor, oall* a physician or a doctor to treat the injured 
passenger*, the company will he hound to pay the chargee ef 
the dostor* fhc American Courts hare laid down the principle 
that under such circumstances, a person much ae, the conductor, 
or other officer* who call* ia the aid cf the doctor has oner* 
genoy power* and can thus pledge the credit of the company* 


A perusal ef Section 4T 21 ef the American Restatement 
of Agency (Second) together with comments and illu*tration* 
added to it clearly reveal two important points, they are 
firstly; that the ha*l» of the emergency authority ef an 
agent ia the Implied consent of the principal and (2) fhat 


the occurrence ef unforeseen circumstances uncovered hy pre- 
vious instructions ef the principal together with the ^prac- 
ticability ef communicating with the principal is the fouadm- 


ao. it. f**i* ah* e*. i$ g * w * 109a * 

... , 9 tlM American Sestatenemt ef Agency (Second) 

2 A# ScoAAn* rnni gam otherwise agreed, if after the sathe— 

risatl^ S 
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*hieh an agent will fee deemed to have eonplled with the 
requirement of lav of having communioated with the principal 
with a view to obtain hie instructions* la particular it has 
been indicated that vhere an agent has to lnour expenses 
which are disproportionate to the business to fee transacted 
he need not communicate with his principal. In short the 
Restatenent has olearly indicated the meaning and scope of 
the words s- 'using reasonable diligence in communicating 
with his prinelpal and in soaking to obtain his instructions*. 

Saving exam i ned sows of the important English and 
Ansrlean decisions it now remains to give a brief summation 
of the linos on which the lav has developed. Before doing so 
ft io important to make a fov observations regarding the appa- 
rent contradictions in principles which are noticeable in some 

, 22 

ot tk* MM*. B» KftfUrt MM H*u*ra r. Tuek*r, *ppMr» 

t, U y «*M »• prlaolpl* tk*t an agent b». n» i.pll*a 
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girt* him by tk* priMijal i» • situation arising out ot n***- 

•uliy. Moth.r taglisk MM t.«.y f. ***** Trad. Corpora- 
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sates and the reasons advanced by the learned Judges clearly 
warrant tbe inference that the two eases do net lay down con- 
tradictory principles bat on the other hand are helpful in 
finding out what an emergency is, which entitled an agent to 
exercise implied authority* In the first case it is elear 
from the faets that the principal had clearly inetruoted his 
agent not to pay freight as in his opinion the same was already 
paid in Bengal, Obviously the principal had in mind that frei- 
ght may ho demanded and he had taken care to give instructions 
on that matter, Whenever a matter has already received the 
attest ion of the principal rad he has issued definite instruc- 
tions to his agent, (km has no authority to set in disregard 
of the same. It is only when a new situation arises on the 
happening of an unforeseen event that the agent is entitled 
to exercise powers to meet the emergency and possibly thsre ©an 
bo no instructions of the principal on that matter ae it eouli 
not have boon in his contemplation at that time. 

In the second oast - Tetley v, British Trad# Corporation 
a situation arose, which was never in the contemplation of the 
principal, obviously therefore there could bo no instructions 
which he could have issued to hi* agent, concerning the changed 
situation. The former instructions of the principal had mo 
bearing on the changed cireunstanees and therefore, were ef no 
nvnil and could bo disregarded by the agent* 

fh* distinction between the facts of the above mentioned 

u wwm- * ««* «* ******* Tl ~ u " 4 
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Mo law can *r«r permit an agent to act against his clear ins- 
true lions. la the second case the principal had given instrue- 
tions for his nativities in normal circumstance s t but as he 
eemld not eontanplate any unforeseen happenings he could not 
possibly have lssned any instructions regarding the sane. 

A11 that eeald be said in such a ease vas that the 
agent was disregarding the spirit of his principal’s instruc- 
tions which had beooae redundant in an emergency. 

These two eases therefor# do not lay down differing 
principles bnt on the other hand explain the fact that to 
cloth# the agent with authority it is necessary that there 
should be such a change in the circumstances as could not have 
boon in the oontenplation of the principal. 

The develepuent of law in England has not been uni- 
fom. Mac Cardie J. attenpted to widen the area of an agent’s 
implied authority in an energeney. Serutton L. J. and Lord 
Ssher substantially narrowed its scope, and the Canadian case 
restored it te it* former position. The difference of approach 
.•torn. to... ta.ll* J**« 1* «* mn.rl.ta*. Th.r. ha. km. 

. timdltl.s.1 rawtaw uon*.l th*«, *m.«*ny, ■»* *• 
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wonli bi nton|b to call la the aid of the court. On the 
other hand as one would expect of the English Judges, Sent- 
tton and liord Esher JJ, were prepared to expand the law only 
in wary laird and exceptional circumstances. The author is 
however, of the opinion that tho principle enunciated hy Mac*. 
Cardie J. and tho view expressed in the Canadian case deserve 
approval for the simple reason that emergency, whatever he the 
varied nature ef its gravity - big or small justifies the 
interference and the aid of the courts and that the meticulous 
distinctions recognised, hy some of the courts in England are 
unwarranted. It is submitted that to enable the common law 
to expand, a narrow view is not desirable. 

Having examined some of the important English eases 
it will bo of intorest to note wiw^at solution to the two prob** 
leas posed earlier on page one have been suggested by the 
Courts in England. It is important to hear In mind the 
roluotanoe of English Judges to change the law though they 
favour reco gn ising oxeoptions to any rule for there is hardly 
any law without an exsept ion. Mac. Cardie J, in Prager vs. 
Blatsplel ( 1924 ) I.K.B. made an observation though obiter 
vfcleli nay will bo regarded as a salutary warning against over 
legalistic restrictions. Is stated that the common law must 
moot sots of foots abnorual as well as usual and that it 
must faee and dual with ©hanging or novel eircunstaneos. 
According to the learned judge authority to aot la tho interest 

•f bio principal i« in*iiai *» ****** »* **• ***** ** ** i# 
absolutely naooooary to maintain and continue tho business of 
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principal. The circumstances under which an agent has 
implied authority la an emergency as stated by the learned 
dudge hays already been mentioned, The view of the learned 
Judge , therefore, is that Implied authority to act conceded 
to the agent is a creation of law recognised to meet the 
emergency. This view so far as it goes is similar to the 
Indian law. However, the view of another set of Judges 
Sc rut ton and Farter is that exception to the rule should he 
limited otherwise it will have the effect of eating up the 
rule itself, accordingly they have confined emergency situa- 
tion to the Shipmaster and to the drawer of a bill of exchange 
only. 


fhe question of importance is how far the English 
or the American Law can he of help in solving some of the 
problems postd by ths language of Sections 189 and 214 of the 
Indian Contraot Act, Readers are referred to the four ques- 
tions earlier. Regarding the first question as to what Is 
an smerganoy, a complete answer is in its nature impossible 
as it is mainly a question of fact. However, the English 
and American eases disclose a criteria and it 4* that * 
unforeseen situation must arise. 

The seeend question is what is the meaning of the 
tent •saving the principal from less*. Though no direct answer 
is furnished to this quarry nevertheless all dseidsd eases go te 
•he* that unless peeper step was taken by the agent concerned, 
tut principal weald have sustained financial lose in reapeet 
a* his business er property and the phrase may therefore be 



116 


regarded to luure teen need la this sense. 

The third question * which Is how to decide whether 
an >|«t noted Kith ordinary prudence as would be done by a 
person in his own oase under similar eirciMstances, To this 
the answer furnished is that the agent nust act reasonably. 

If he nonulti a bonafide, ml stake in doing an aot, he will 
still be regarded to be anting properly. This question be- 
ing nalnly one of fact no precise answer can be anticipated. 
Regarding the fourth question how far on agent is under a duty 
to oonuunioate an information regarding the changed situation 
to bis principal has boon Tory well answered by the American 
Besta tenant in Section AT, and the Commentary added to it and 
it is suggested that the law embodied in Section aid Indian 
Contract Aot should be drawn on those lines. 


A question posed sarller. bo. far a stranger can beocme 
an agent because of an emergency has been ans«r.d in the nega- 
te py the English authorities. The doctrine of N.goti.ra. 
Oestio of the Bom» U. ha. newer found acceptance in England. 

However, there am a **" 

ef story, a high authority on the law of **•»•* 0plnl0 “ 

are now oitsd in suppsrt of the proposition that an agency 
relationship «r he established by an e«rg.»y situation in 

favour of oven a stranger. 


.. mportant question arises 
Contrast hot Uhothor a stronger can 
4 . «. oortaim mots in « 


aafl tr Section 186 Jadioh 
have *tt l»pli*4 ccttioritF 
1 m tiw Tiow of Jwotleo 
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*tory the principle applicable in the case of an agent 
would equally be applicable in the ease of a stranger under 
circumstances of positive necessity; "as for example, in cases 
of Irreparable injury to perishable property, occasioned by 
fire, ship wreck, inundition; or other casual ities, and found 
without any known owner or agent. " 25 The stranger performs 
in such oases the functions of the Negtiorum Gestor of the 
Civil Law; and it appears that he is justified in performing 
acts with a view to save the property from complete deatrue- 
tion or even to preserve it and stop its deterioration. 

Salvors are understood to he clothed with authority; in cases 
of this kind to dispose of the property saved for the interest 
of all concerned provided the property be of a perishable 
nature or if it be unfit to withstand the inclemencies of the 
weather till the claims in respect of them can be finally 
decided by a court of law. 

26 

Zb Kempt v. Pryor , Lord Eldon stated as follows :- 

*1 have a strong conviction upon sound principles, 
confirmed by my short experience at guild-hall that, if a man 
under a contract to supply one article supplies another under 
such circumstances, that the party, to whom It is supplied, 
must remain in utter Ignorance of the change, until the goods 
are under circumstances, in which it would be against the 
interest of the other to return or reject them instead of 
doing what is best for him, soiling them immediately, a jury 

24. Story-Law of Agtney-Art. i42 page 115. 

25. story on Sallmsnte Amt. M. 

M. f no* ***# $4f * 
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would have no hesitation in saying, he ought to he considered, 
11 he pleased, not as a purchaser, but as placed by the vendor 
t« a situation in which acting prudently for him, he was an 
agent. The consequence there Is, that he would be liable to 
account for the money received, subject to freight and other 
charges; though while the goods were in transit, he had consi- 
dered himself owner”. Lord Eldon* s reasoning stated above 
gives countenance to the view that a non-agent may be clothed 
with the rights and responsibilities of an agent when a novel 
or unforeseen situation arises. 

A bailee is already regarded in Indian law to be 
sharing the rights and responsibilities of an agent in the 
exercise of his implied authority arising on the ground of 
an ensrgenoy and it would be no wonder, that the area of its 
application is considerably widened, A day nay not he far 
off when the Judges in India or our legislators deem it 
proper to Inolnde even cases of strangers sharing that autho- 
rity within the eeope of our law. 

Having examined at some length the scope of the emer- 
gency situations and the circumstances in which an agent has 
been held te possess an implied authority to safeguard the 
interest sf his principal, it is proposed toconsldsr the policy 
of the law underlying the rules stated on the si&jeot. 

The foregoing analysis cf the emergency position has 
ande it amply clear that an agent has p discretion only on the 
happening ef an emargtney when he l*ad no reasonable opportunity 
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to contact his principal and obtain his instructions. That 
being so, it is obvious that in exercising his discretion 
with a view to save his principal fro® loss he is not acting 
in derogation of any instructions. As a natter of fact, the 
circumstances haring totally changed the earlier Instructions 
have no bearing in resolving the difficulties of the new 
situation. Two different justifications nay be offered for 
the recognition of the rule that an agent should have a discre- 
tion in the natter. One is that under the changed circumstan- 
ces, there is an implied consent of the principal authorising 
the agent to exercise his discretion and this contention is 
strengthened by the fact that the law requires the agent to 
act as a nan of ordinary prudence as if it were his own case 
under similar circumstances. 

In other words the agent is to act in a reasonable 
manner and not capriciously. Undoubtedly by emphasising this 
aspect of the agents conduct law ensures that the agent to 
the best of his ability will try to benefit his principal. 

There is thus no margin of doubt that the agent’s conduct 
would be ons generally acceptable to any principal, except 
those whose satisfaction is not merely derived from the 
benefit that is conferred on them but they prize much more 
the compliance ef their instructions irrespective of their 
merits. Sueh cases must indeed be rare, for in business the 
idea of deriving profits is usually the foremost consideration, 

S*v after all cannot devise scans of satisfying ths 
nMms and eaprie** of svery individual person. It is neant 
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to oonfor the greatest good of the greatest number. The pel ley 
of the law, according to the above view, appears to be prompted 
by the consideration of benefittlng principals and at the same 
tine, to enable agents to absolve themselves of any responsi- 
bility to which they wonld render themselves liable if less 
ensued to their principals by their negligence or inaction. 

The law propounded above, is no doubt open to the 
obvious criticism which has been levelled against the ’implied 
term theory* as a justification for the doctrine of frustration 
of contract. 

The second justification for the policy of the law 
on the subject whioh may be offered is that since the condi- 
tions imposed on an agent subject to whioh he can exercise 
his disoretion are such as leave no margin for doubt that he 
will aet reasonably and in a bonafide manner it becomes 
ebvious that in the large majority of oases he will be bene- 
fittlng his principal. As already stated earlier this by 
itsslf may make the position acceptable to the principals 
generally save a few. 

The agent in his turn is absolved of the responsibility 
of being saddled in damages if less had ensued to his principal 
by his nsfllgsnts sr inaction. 

haw mast sf necessity employ tho prime iplo of givo and 
tabs in xweonaillag conflicting interests. Tho principal 
firmltt his right of giving instametiems, tho agant shoulders 
a greater responsibility as hs has to aet under various safs- 
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guard* and conditions. Thus does the law reconcile conflict** 
ing interests of the principal and the agent in energeney 
situations. Turning our attention now to the position of the 
third party we find that the existing law on the subject does 
not disclose or give encouraging evidence of a sound policy. 

If an agent acts strictly in accordance with the requirenents 
of section 189 and 214 of the Indian Contract Act or according 
to the principles elaborated under the connon law of England 
and America, the position of the third party is safe and free 
fron doubt. Doubts regarding the legal position of the third 
party arise when the agent has acted in an unauthorized Banner 
or in derogation of the rules of law. The third party acting 
honaf ids enters into a contract with the agent a a sub ing that 
he has authority and perforus his part of the Contractual 
obligation. The question arises whether the third party can 
successfully bring an motion against the principal 7 Sections 
226 and 227 of the Indian Contract Act contain the law rele- 
vant to the subject. 

Jk Prifjf Council case has stated interpreting the 
seepe ef the above sections that persons who deal with agents 
whess authority they know are limited, deal with the* at their 
own risk and if tbs agent exceeds his authority, the principal 

is not hound. 

To the amther+pbhis paper, it appears that the policy 
ef the law Is unjustified in placing the position of tho third 


ST* 
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party in jeopardy, in an emergent situation it is not at all 
feasible for a third party to make inquiries whether the 
agent is aoting in an authorised or unauthorised manner. 
fli«re is neither the time nor occasion for that. 

Binder such circumstances it is really hard on the 
third party to deny him a legal remedy against the principal. 
it may be argued that he has a right of action against the 
agent. We are aware of the reasons as to why the law has 
made the principal liable for the conduct of his agent. An 
important reason is that the third party can easily and safely 
satiefy his decree against the principal who generally is in 
a much batter financial position than his agent. The third 
party nay reaeonably argue that his right of action against 
the agent is merely illusory. 

In some eases a contrary view has been taken, which 
are stated here. 

28 

In a Madras cass it was held that where an agent did 
an unauthorised set which bsnsfittad the principal, the princi- 
pal wae bemad in equity to roturn that benefit to the third 
party from whom ho had derived it. 

The legal position despite these differing views is 
net free frost difficulty and the author suggests that the 
emitting law my he emended and a elear rule eneeted that the 
third party will have a right ef aetiea against the principal 

ims^i025 (1027) B.B. See alee A.I.B. 


88* A«X*K* it i« 

1888 Veahay «8 
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In all emergency situations, where ho eoaos to the rescue of 
the agent, thus benefiting the principal. 

Before concluding the discussion of the subject, it 
will be Interesting to note the problems of policy and pur- 
pose that underlie the law under consideration, The law is 
faced with two pussling problems. They are, first whether the 
basic principle that an agent can only act when he is expressly 
or impliedly authorised by his principal so to do can be 

infringed and second, if the principle above enumerated can- 
or 

not be altered/modlfied should another competing principle that 
the agency relation is meant solely or premarily to benefit 
the principal he forsaken. The task of formulating a proper 
policy that eould resolve these two conflicting ideologies was 
by no means easy. In a desperate attempt to reconcile these 
conflicting principles we find that generally the attitude of 
the courts in America, at least, has been to recognise that 
the agent* s power to act in an emergency is based on an implied 
authority. The recognition of this view would certainly put an 
end to the controversy for then no principle is at stake. The 
anther, however, dees not agree with the views expressed in the 
commentaries added te Sec. 4t cf the American Restatement of 

Agency. The reason 1» »i* P le. ***« CftnBot % * lB law any 
implied amthority in favour of an agent in respect cf a natter 
which could net feasibly b# in the contemplation of the princi- 
pal, The way the law has tried to resolve the conflict is 
eemendeble* fhe egeat le cnly authorised te act in a reason- 
able nttftc* to m energiW* Since oonmnnieation with the 
prtoelyel to yftotoeblc the agent le certainly net acting 
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In derogation to tho known wishes of his principal. 

Furthermore, it oan be safely asserted that principals 
generally would be interested in preserving their business 
and in securing profits the agent is fulfilling that obliga- 
tion. 

The first principle enunciated earlier is therefore 
not set at deflanoe but nerely modified to suit the peculiar 
circumstances created by an emergency. The law in attempting 
a reconciliation of the conflicting principles has succeeded 
in conferring benefit upon the principal and the agent alike. 
The principal is benefitted because otherwise his property or 
Interests would be sacrificed. Similarly the agent derives 
the advantage of getting tho necessary authority to presorvo 
thorn and acquire rights against third persons for his princi- 
pal and against the principal in respect of his remuneration, 
indemnity etc. The authority of an agent in an emergency can- 
not be said to arise from an implication. The author of the 
paper shares the view of tho Australian authority which 
holds that authority in an emergency" is a question of lawj 
the application of the doe trine does not depend on the express 
er implied consent of the parties. In this fundamental ree- 
pmt agency of necessity differs from true agency*. It is 
well to remember that energency power is the creatien of law. 
This is something not peculiar to the principal and agency 
relationship hmt is generally adopted in various fields of 
1*0*1 relationship. The power vested by most of tho .consti- 

I « ffclteif t Annual It* Sow* •* *•»* Australia 1 


tutiona of the world la the head of the State deaonatratea 
this viewpoint. 

HECOMMEKMflOMS t 

Section 214 Indian Contract Act 1872 to he reproduced 
and the following illnatrationa added to It to show the wide 
range of factual situations covered by the Section* 

ILLUSTRATIONS s 

1* P, the owner of a small apartment house, on leaving 
for a fishing trip in the wilderness, directs- A, a friend, to 
collect the rents during his absence, telling A that he has 
no one elee in charge of the building* During P's absence, 
fire deetroys the house* Not knowing where P is and realising 
that the insurance on the house will be forfeited unless proof 
of loss is made* A sends proof of loss to the company insur- 
ing the building* A is authorised to do this. 

2* P, a peach grower, ships peaches to his factor in 
the city* Twelve hours before they are due to arrive, the 
factor learns that in his city, owing to excessive arfivals, 
peaches will not bring much more than enough to satisfy the 
freight charges, but that, if diverted to a faeter in another 
city, they will bring a mueh larger price at no great freight 
cost* He eannet eemmun ioate with P in time to neke the change* 
He is anther! eed te re-rente the peaohes and the fact that they 

•I* »7 *» th * «••• »* 

**JM« fete to 1 1*101*7 *• **• »rlM>lj»l. 
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3. Same fact* at In II lustration 2, except that A 
did a similar thing the year before and was told by P never 
to do it again. A is not authorised. 


C. If the agent acts reasonably, the faot that he 
is mistaken as to the necessity of action does not prevent 
the existence of the authority to act. Furthermore, although 
he is at fault for the creation of a situation which causes 
him to depart from the letter of his instructions, he is 
authorised to act, under the circumstances stated, although 
he may be responsible to the principal for the expense or 
loss caused hy his prior wrongful conduct. 


4. Aj ordered hy P to ship goods through a specified 
country, is credibly informed that a revolution is imminent 
and will probably break out while the goods are en route, and 
if so that the goods will he seised by the insurgents. The 
Principal urgently need the goods and the agent cannot eommu- 
nieate with him. He thereupon ships the goods hy a more cir- 
oultoo. Dot nearly .. expedition. route. He 1. authori..* to 
to till* mm tkoafb the wrolotion do.# not ooenr. 


8. A, Mil in* .*.nt for P, too boon ordered not to 
MU to f on eredlt. During P'o »bMnoo and nhil. ho oannot 
h. reaohod, A Mil. to T on credit, del ire r In, the good.. H. 
f M dint.lT rMllM. that t h.o obtained th. good, hy trout 
OM i. Mont t. MMond fro. the State. A begin, an notion te 
r^lMi. — rMaptare. th. g«da. «* i* n.tbariMd te do 
*u. aith.Uk k. id lidkld t. p for th. «*•»*•» ot m lu 



COMMENTS: 


d. The faet that it Is possible for the agent to 
communicate with the principal does not prevent his having 
authority to aet if, in view of the nature of the transaction 
the expenses of such eonnnnication would he disproportionate, 
or the delay night seriously harm the principal's interests* 

ILLUSTRATIONS j 

6* On being driven to the train by his chauffeur^ 

A, P tells bin to take the car to P's summer home to which P 
is going by train* A asks about having a new tining chain 
inserted but is told to let no one touch the car* While A 
ie driving me directed, the tining chain breaks and the oar 
will not go without a new chain. A could telegraph to P bnt 
at the expense of several dollars and nuoh delay. A has a new 
tining chain inserted and also has the valves ground, it is 
a question of faet whether or not A was authorised to have 
the chain replaced. He had no authority to have the valves 
ground. 
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CHAPTER IV 

AGENT’S I MPLIED AUTHORITY TO DELEGATE 

***• Purpose of this chapter is to examine the problem 
of delegation by an agent, fro* an entirely new angle and in 
that light to snggeat certain improvement in the Indian l*aw 
embodied in seetions 120-105 of the Indian Contract Act, 

Freed©* of Contract is so far the recognised rule; hot 
a few departures fro* it have recently gained currency. In 
the industrial sphere, freedom of contract is increasingly 
subjeet to restfalnt. Hours, wages, conditions of labour and 
annual loavo aro controlled by law. The author of this thesis 
offers a new thought that an agent has a competing interest 
against his principal in the natter of delegating his autho- 
rity to another. Principals, generally, are Interested in 
requiring their agents not to delegate their functions to 
another, whereas agents for various justifiable reasons desire 
to delegate their authority to othere. There is thus a clear 
dash of interest betwesn that and a ease will be here Bade 
ewt that the interest of an agsnt needs protection. It 
appears that an agent has been regarded nerely as a dignified 
servant and for this reason, the recognition of hie interest 
hen been selected *• the background. This approach, the 
anther believe* is a fallacy. 
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justification for presenting this thesis is to 
attract the attention of law givers and legislators to the 
tape retire need of change in the existing law prompted by the 
needs of a changing society where values are fast undergoing 
transformation. The author is of the opinion that the entire 

law on the stihjeet has to be reviewed, the fallacy exploded, 

■<>& 

and suitable amendments introduced in the Indian Law, 

It must be made clear at the very out set that the 
author proposes to examine mainly the Indian Law but references 
to comparative English and American Law will he made wherever 
it la deemed necessary to support his view point. 

It is a well known rule of law that an agent ordinarily 

has no authority to delegate his functions to another. The 

« 

familiar Latin maxim expressing this thought is delegatus 
nonuotest delegare . 

In India the rationale of this principle has not been 
elaborated In any court decision, though we find specific men- 
tion of the rule in Section 190 of the Indian Contract Aet. 

The words "undertaken to perform personally* occurring in this 
Section indirectly suggest that an agent has no power to dele- 
gate his duties to another fer the obvious reason that he 
undertake* to perform them personally. The basic reason for 
smell a rale has been stated in the words ef Justice Story, 

•It lie* in the personal trust and confidence reposed in the 

Fr ,,. .i.. yMtr .* 1 *■ U, tk. XU, »« »• wtloMl, 


1, Story, »« it# 
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liave b««n admirably stated by Thesiger L.J. In De-Buseche ▼. 

Alt* I 

"As a general role, no doubt, the maxim delegatus non 
potest delegare applies so as to prevent as agent fron estab- 
lishing the relationship of principal and agent between his own 
principal and a third party; but this maxim when analysed sorely 
imports that as agent cannot without authority from his princi- 
pal, devolve upon another obligations to the principal which 
he has himself undertaken to personally fulfil; and that in as 
much as eonfldsnet in the particular person employed is at the 
root of the contrast of agency, such authority cannot be implied 

as an ordinary incident in the contract". In an American case 

0 3 

Washington Trust Co, v. Biship » the court has justified the 
maxim in these words: "The relation (of attorney and client) 
thus created is one of the utmost trust and personal confidence. 
Where an agency of euch character exists, requiring as it does 
the exercise of speoial knowledge, judgment and discretion, it 
ie generally held that the agent may not delegate th© perform- 
ance of his duties in the matter without express authority from 
tbs principal unless such authority is necessarily implied for 
the proper exeeution ef the agency* This rule, which is so 
fundamental as to require no citation of authorities, doss not 
m 9 plf if tbs del ©gated act is ministerial only". This was a 
easo between an attorney and a client where tbe degree of skill 
•r aenfiismee uae muth greater than in an ordinary mm® of 
principal and agent, But tbe difference lies only in tbe degree 
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and not In the nature of the relationship 4 . It can therefore 
he stated with impunity that, as the relation of principal 
and agent necessarily implies a certain measure of trust and 
confidence reposed in an agent by his principal, an agent can- 
not he permitted in law to delegate his duties to another for 
that will hare the effect of defeating the very purpose and 
Intendment of the principal and agency relationship. To this 
rule, in both England and America certain exceptions have 
become firmly established. So it is in India where the 
entire statutory treatment of the subject is found in Sections 
190 to 195 of the Indian Contract Act. 


To understand these exceptions it is first important 
to note a distinction that has often proved confusing. This 
lies in the oontrajt between (i) a person appointed by an 
agent to act in the capacity of his own agent and (2) a person 
selected by the agent to become an agent directly ± of the 
original principal. Only the former can he correctly descri- 
bed as a srib-agent. This is well put in the Amerlcal Restate- 
ment of Agency, where it is said* *A Sub-agent is a person to 
whom the agent delegates, as his agent, the performance of an 

met of the principal which the agent hae been empowered to 

$ 

perform through his own representative*. 


4# 

5. 


Almost t*»o samo language is used in a non-lawyor case of 
srinoipal and agent i M© Kinnon v. Yollmer, T5 Wes 82, 43 

S.W. §00 (!§§§)• 


me, 5 imstatoment of Agoney first Mit ion. 
«ftw«y» *8ofc*ge»t» dad Sofc servants *8 Satv-L 

58 (»**). 


See also 
. Rav. 
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Fortunately, there is a decision in the Calcutta High 
Court that throws helpful light on the Indian view of this 
distinction. In that case, Negi purchased from a fix* C at 
Calcutta a quantity of corrugated iron sheets and paid a sum 
of Is, 280 la part payaent. Negi instructed the firn to send 
the aoney and collect the balance through the local Bank of 
Khulna, The fira C therefore sent the goods to Khulna and 
directed the Railway Receipt, their bill and demand draft 
with covering letter to the National Bank their bankers of 
Calcutta, instructing the* to collect the bills through the 
Bank at Khulna* Contrary to instructions the Bank made over 
the goods to Negl t who delayed payment and later offered to 
pay in Instalments* Whereupon the firm C brought a suit to 
reoovtr the balance from the National Bank in Calcutta, The 
Judge stated! "I think that Sections 194 and 195 (of the 
Contract Aot) are to be read together and the authority to 
create a third person an agent of the principal referred to In 
Section 195 connotes that the agent has a discretion In select- 
ing such agent for his principal. These sections do not apply 
to oases where the agent has no power of selection. If he 
undertakes the agency is compelled to appoint a particular 


nominee ef his principal as the agent of his principal for 


•one part ef the business of the agency « • • Now, it is 
•canon gro und that the defendant Bunk did appoint the Khulna 
Sank to carry out that part ef the collection which was to 


take plaa* at Khulna but tbe question to be decided is whether 

. Cheudhitry f.C. and Bw*. Ginndra Mohan Negi A. I. a. 
it id Calcutta *• ftr page J* 



133 


the defendant Bank appointed the Khulna Bank so to act as the 
sub-agent of the defendant Bank or as the substituted agent 
of the plaintiffs’*. ^ 

Proceeding further the Judge said "that the question is 
whether the defendant Bank created privity of contract between 
the plaintiffs and the Khulna Bank, in ny opinion, that is 
the true test to determine whether the person appointed by an 
agent authorized in that behalf to perform part of the business 
of the agency is a substituted agent of the principal or the 
sub— agent of the agent, and that the test to be applied is the 
same whether the case falls within Sections 194. or whether, as 
In the present ease the person so appointed is the nominee of 
the principal . . . 5> 

After distinguishing between eases where an agent names 
an agent of his choice and where he merely carries out the 
order of the principal the Judge stated: "I am of opinion that, 
while the letters and telegrams to Khulna Bank were sent by 
the defendants Bank, the mandates therein contained eame from 
the plaintiffs. As I apprehend the facts, in endeavouring to 
carry out the collections of the bills at Khulna, the Khulna 
Bank was not aeting under the control of the defendants Bank, 
for, so far as the collection at Khulna was concerned, the 
defendant Bank was anting under the direction of the plaintiff 
who throughout took charge of the transaction. The defendant 
Bank, in ay opinion, was the conduit pipe through which the 
plaintiffs communicated their instructions to the Khulna Bank 
As an aside the court observed "the defendant Bank some times 
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referred to tit* Khulna Bank as "our Khulna agents *,, But 
undue stress ought not to be laid upon loose or casual words 
and phrases used In business letters and regard Bust be had 
to the substance of the transaction * » .« 

The importance of this case lies in its clear stateaen 
of two criteria for determination whether a person naned by an 
agent is a substituted agent of the principal or nerely a sub- 
agent of the agents: First, there Bust be privity of contract 
between the principal and the person named by the agent to per 
fora part of the business of the agency; and second, the con- 
trol of the activities of the person so appointed must be vest 
ed in original principal* 

If the facts disclose conpl lance with these two requi- 
sites the appointee will be deeaed to be a substituted agent, 
having the sane status and rights towards the principal as the 
original agent; if otherwise, he will be a sub-agent of the 
agent* 


Another iaportant case on the difference in the scope 
of sections 190 and 194 is B* Mohindra Pass v* P* Mohan Lal^ 
and another . There the plaintiffs, owners of the houses in 
question in Mussoorie, appointed plaintiff 2, a banking concen 
their agents to lease out his houses. During correspondence 
the owner wrote to the bank as follows. * In any ease you need 
not inquire from bo about renting of oettages* Ton have full 
authority to accept anything . * The banks thus appelated 


T. A. I, R. 1939 Allahabad, 186 per Jfohamaad Zsaail J. 
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defendant to locate a tenant. This he proceeded to do and 
thereafter collected the rent, plaintiff claimed to he paid 
over only part of it and therefore sued for the balance due, 
fhe question was whether banking company as agent of the owner 
of the cottages was entitled to employ agents or sub-agents 
within the meaning of Sections 194 and 190 of the Indian 
Contract Act, 1872, 

The following passage states the governing principles’* 

. it would appear that plaintiff had given very wide powers 
to plaintiff 2 and the power to appoint an agent under these 
circumstances may well be inferred, A banking concern usually 
is not expected to go about in search of tenants and plaintiff 
i must have known that the agencies will have to be employed 
in order to find suitable tenants for the three houses entrus- 
ted to plaintiff 2 who had authority to appoint defendants 
agent and the latter are accountable to plaintiff i, * The 
Judge apparently based his conclusion on the fact that plain- 
tiff 1 regarded the defendants as his agents and not as sub- 
agents of plaintiff 2, Thus the Court must have regarded the 
defendants as agents of plaintiff and not as sub-agents, thus 
bringing the case within the purview of Section 194 Instead of 
Section 190 of the Indian Contract Act, The former provides} 
"where an agent holding an express or implied authority to 
name another person to act for the principal In the business 
of the agency, has named another person accordingly, such person 
is not a sub-agent but an agent of the principal for inch part 
of the business ef the agency as is entrusted to him.* 
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However It la suggested that the ease should not have 
been brought within the purview of Section 194. This seotion 
is only applicable when the principal either expressly or 
inpliedly authorises his agent to name another agent for sons 
part of the business. In the correspondence, that passed be- 
tween the principal and the bank the language already quoted 
above would seem only to show that the principal reposed full 
confidence in the bank for the fixation of rent, on the other 

hand, it would seem Improper to construe it to mean that the 

* 

principal authorized the bank to name another person as an 
agent. It is to be regretted that the attention of the Court 
was not drawn to the Calcutta case discussed earlier. The 
principles laid down in that case, if they were applied here 
would undoubtedly warrant a contrary conclusion, for it was 
there stated that ”... Undue stress ought not be laid upon 
loose or casual words and phrases used in business letters and 
regard must be had to the substance of transaction . . . * 

There is nothing in the evidence here which gives countenance 
to the view that privity of contract was ever established hetw 
plaintiff 1 and the defendants. 

The bank could hardly be expected to go about in sears! 
for persons willing to take cottages for a reasonable rent and 
se It would seem proper to infer that it was authorized to 
appoint a sub-Agent within the purview of See. 190. But it is 
quits another matter to infer authority to appoint a person to 
become an agent holding directly from the original principal. 
Thms wo are of the opinion that the defendants really were sub* 
agents rather than agents. It is therefore suggested that in 
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Will distinction has been well brought out in a deel- 

8 

sion by the Sind High Court , The Judge was commenting on the 
following except from Halsbury's laws of England®, There are 
three classes of sub-agents "(1) those who are employed with- 
out the express or implied authority of the principal, and 
consequently by whose acts he is not bound, (II) those who 
are employed with the express or implied authority of the prin- 
cipal but there is no privity of contract between him and that 
sub-agent, (III) those who are employed with the principal* s 
authority between whom and the principal there is privity of 
contract and consequently a direct relationship of principal 
and agent is established between them, 

"For the acts and defaults of the first two classes of 
"sub-agents" the agent is responsible to the principal. In the 
case of the sub-agent of the third class, his rights and 


8. A. I, R» 1930 Sind 247 at p. 251. 

9. at page 373 of Halsbury's laws of England, Vol. i, the posi- 
tion of sub-agents of different kinds has been very sued— 

ntly and clearly stated as follows : "There is as a general rule 
no privity of contract between the principal and a sub-agent, 
the sub-agent being liable only to his employer, the agent. 

The exception is where the principal was a party to, and 
adopted his acts, and it was the intention of the parties that 
privity of contract should be established between thpm, There 
■ay, therefore be said to be three classes of sub-agents: 

(i) those employed without mk the authority express or implied 
of principal by whose acts the principal is not hound; (2) those 
employed with the express or implied authority of the principal 
between idiom and the principal there is no privity of contract; 
(3) those employed with the principal's authority between idiom 
and the Principal there is privity of contract. For the acts 
and defaults of the first two classes, the agent is responsible 
to the principal*. 
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liabilities are those of an agent and therefore it may;- rightly 
pointed out that the use of the word sub-agent is not happy* 

It would hare been better if substituted or co-agent was employed 
instead of sub-agent, for the simple reason that where there is 
a direct privity of contract between a principal and another 
person, he is really an agent and cannot properly be called a 
sub-agent for the reason already indicated in the Calcutta 
decision* 

The Judge then compared the Indian and English Law on 
the subject in these words j "Sections 190 to 192 deal with sub- 
agents properly so called and which are referred to as classes 
(1) and (2) in the passage quoted above from Halsbury* e laws 
of England. Section 190 declare that an agent may not delegate 
to another person the performance of an act which he had ex- 
pressly or impliedly undertaken to perform personally unless 
permitted to do so by the custom of trade or the nature of the 
agency* 


Seotlon 191 limits the definition of a sub-agent to 
one who is employed by an agent and is required to work under 
his control. S. 192 inter alia declares that notwithstanding 
the appointment of sub-agent as defined in the previous Section 
the agent shall continue to be responsible to the principal for 
the acts of the sub-agent and that the sub-agent will in his 
turn be responsible to the agent. In effect this Section con- 
templates that in such a case a privity of contract is net 
established between tbs principal and tbs sub-agent In consequence 



139 


Merely of each appointment been made. 

Section 194 deals with the third class of sub-agents 
referred to in the passage of Halsbury but provides that such 
a person is not a sub-agent within the definition of S. 191, 
that is to say a sub-agent properly so called and that he is 
thereby deemed to be an agent of the principal and directly 
responsible to him. in this case a privity of contraot is 
ipso facto established between the principal and the person 
so named. * 

An interesting question of a different nature may be 
raised from the language of Section 19i of the Contract Act. 

It will be recalled that this defines sub-agent as n a person 
employed by and acting under the control of the original agent 
in the business of the agency. * It is worth noting that since 
an agent has power to appoint a sub-agent who works * under his 
control* it is possible to visualize oases where he may appoint 
a servant instead of an agent. Courts in England, America, 
and India have stated that a main point of difference between 
an agent ai|ft a servant lies in the great amount of discretion 
reposed in an agent whereas a servant acts under the immediate 
right of physical control of master. The use of the words 
"acting under the oontrol of* in section 191, appears to permit 
the interpretation that the appointment of a servant Is alto- 
gether feasible within the language of that Section. But it 
would be dangerous to carry this interpretation too far} te 
contend that is, that Sec. 191 not only permits hut requires 
that the appointee be the agent's servant. In fact, the languagi 
of Sootion 182 defining an agent as a "representative* with its 
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rejection of all use of word "control % lends some small support 
to this. Passing the obvious reply that the statute expressly 
names the appointee a "sub-agent" rather than a "sub-servant* 
the really important answer lies in the dual uses of the word 
"control ", Whereas it may relate to the physical means whereby 
a servant performs his works, it can also relate to the more 
subtle control over the contract making power of an agent and 
over the manner and guise of his representation of the principal. 
Certainly too, the language of section 192, regarding the powers 
of sub-agents as to third person is couched in agency terms, not 
those of service. Thus, the sub-agent "represents* the principal 
who is now "responsible" for his acts as if he were an agent, * 

It would seem clear, therefore, that while the agent* s appointee 
may become the agent’s servant, there is little in the language 
and nothing in principle that requires it. Thus, in conclusion, 
the appointee may, and in all probability will, be an agent 
rather than a servant, 

Whether a person appointed by the agent to a direct rela- 
tion to the principal rather than as a sub-agent may also in the 
alternative become either an agent or a servant of the principal 
is open to similar set of comments. Section 194 deals with this 
question and, as in other Sections , uses only the word "agents". 
However, it is believed that this appointee also may be of either 
category and that the answer will be found in the nature of the 
subject-matter of the control that the principal has now acquired 
and In the degree cf representation rested in the appointee. 

10* Section 103 of the Indian Contract Act 1133* reads thugs "An 
agent* is n person employed to do any act fir another or to repre- 
sent another in dealing with third person. The person for when 
such net is dons or who is so represented, is called the principals 
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Unhappily, no Indian decisions have been found hearing 
on either of these last two questions* 

Exceptions to the general rule of non-delegation have 
become well established, as has been said both in England and 
Aaeriea* Bowstead states the English^ Law thus 5 *No agent 
has power to delegate his authority or to appoint a sub-agent 
to do any act on behalf of the principal". He then lists six 
exceptions which nay be briefly summarised as comprising cases 
where (i) there is reasonable usage, in the trade (2) the 
principal knows in advance of an expected delegation, (3) a 
mutual intent to delegate may be presumed, (4) an unforeseen 
emergency creates a necessity. (5) delegation is necessary 
for execution of the authority and (6) the authorised act is 
ministerial. 

An excellent judicial summation of the occasion for 
implying an authority to delegate is found in an opinion by 
Thesiger, J. , De Bushe vs, Altback in 187#^ • "... the 

exigencies of business do from time to time render necessary 
tbs carrying cut of the instructions of a principal by a per- 
son other than the agent originally instructed for the purpose, 
and where that is the ease, the reason of the thing requires 
that the rule should be relaxed, so as, on one hand, to enable 
the agent to appoint what has been termed a "sub-agent" or 

It . Bowstead "Law of agency" (12th Ed. 19-) art. 41 this 
authority is well supported by a substantial array of 
English decisions. 

18 , (1878) 8 Ch. B, 888, SiO). See also Qubec. By* v. Qulnin. 

(1888) 18 Moo P.C.C. 888. 
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"substitute*, and on the other hand, to constitute, in the 
Interests and for the protection of the principal, a direct 
privity of contract between him and such substitute. And we 
are of opinion that an authority to the effect referred to 
nay and should be implied where, fron the conduct of the par- . 
ties to the original contract of agency, the usage of trade, 
or the nature of the particular business which is the subject 
of the agency, it may reasonably be presumed that the parties 
to the contract of agency originally intended that such autho- 
rity should exist, or where, in the course of the employment, 
unforeseen emergencies arise which impose upon the agent the 
necessity of employing a substitute; and that when such autho- 
rity exists and is duly exercised, privity of contract arises 
between the principal and the substitute and the latter 
becomes as responsible to the former for the due discharge of 
the duties which his employment casts upon him as if he had 
been appointed agent by the principal himself". 

In the United States the most comprehensive treatment 

of the authority to delegate is found in the Restatement of 

Agency (2d. Ed.) Four occasions for interf erring an authority 

of an agent to appoint another person as agent of the Principal 

art enumerated in Section 79, and five for Inferring an authe- 

13 

rity to appoint a sub-agent set out in Sec. 80. 


13. Sections 79 and 80 of the Restatement of Agency 
Second arc here reproduced. 

ft. Shea authority to appoint an agent is inferred. 

Contd. • * • 
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The function of the American Restatements (for there 
are many now completed) Is “to state clearly and precisely In 
the light of the decisions the principles and rules of law"* 
The field of authority to delegate is no exception and an exa- 
mination of decisions in that country will amply support the 
propositions set forth in the Sections of the Restatement of 


14. Continued ... 

Unless otherwise agreed, an agent is authorised to 
appoint another agent for the principal if t 

(a) the agent is appointed to a position which in view 
of business customs, ordinarily includes authority to appoint 
other agents; or 

(to) the proper conduct of the principal* s business 
in the contemplated manner reasonably requires the employment 
of other agents; or 

(c) the agent is employed to act at a place where or 
in a business in which it is customary to employ other agents 
for the performance of such acts; or 

(d) an unforeseen contingency arises making it impra- 
cticable to communicate with the principal and making such an 
appointment reasonably necessary for the protection of the 
interests of the principal entrusted to the agent. 

80. When Authority to appoint a subagent is inferred* 


Unless otherwise agreed, authority to appoint a sub- 
agent is inferred from authority to conduct transaction for 
the prinoipal for the perfofmance of which the agent is to he 
responsible to the principal if : 


(a) the authorised transaction cannot law-fully he 
performed hy the agent in person j 

(h) the agent is a corporation, partnership of other 
organisation, 

(o) the business is of such nature or is to he con- 
ducted in each a place that it Is impracticable for the agent 
to perform it in person. 

(d) iho appointment of ehhagonts for the performance 
ef such transaction is usual, or the principal has reason to 
knew that the agent employ* s sab -a gents; or 

(e) an unforeseen oentingeney arises li whieh it is 
inoraotloahle te eennuaioate with the principal and in which 
such an appcintment is necessary in order to protect the inter*, 
este ef the principal entrusted to the agent. 


144 


agency dealing with delegated authority, and with the various 
exceptions to the generally accepted rules . ^ 

In India, our contract Act expressly provides two 
exceptions* These are found in the same section (190) that 
asserts the general rule of non-delegation. The first of 
these describes a case where "by ordinary custom of trade a 
sub-agent may be employed;" the second deals with a case where, 
"from the nature of the agency, a sub-agent must be employed”, 
note that the first depends on a trade custom, rather than a 
non-commercial custom and that the second would seem to des- 
cribe a case of implication from necessity* More important, 
note that both instances, relate to the appointment of a sub- 
agent, "a person acting under the control of the original 
agent" (by Sec. 191) rather than of one designated by the agent 
to become an agent of the principal. 

On comparison with the English exceptions noted by 
Bowatead these Indian Illustrations would seem to fall within 
at least nusbsrs (1) and (5). As for the American Restatement 
they will he found under Sec. 80 (a) and possibly (c) and (e) 
respectively* 

1 * 4 . "authority to delegate delegated powers to is found by 
implication from the extent and general nature of the 
business in the original authorisation" and this may be so 
evon whore the agents duties involved "the exercise of personal 
skill and Judgment” if they "require the services of stib-agents". 
Insurance Co* v. Thornton, 130 Als* 322, 30 So* §14 (1901) For 
general discussion of American oases see Philip Mechem, "out- 
lines of agency", 4th ed* 19 see ctseq. 
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Unfortunately only one decision has been found inter- 
preting the exceptions enumerated in Sec* 190* This is the 
case of Lai Boole Syndicate vs. Finlay Fleming & Co. 15 and turns 
upon the application of the second of the two* necessity*. In 
that case the Syndicate plaintiff-appellant, located in India, 
had appointed the respondents, Finlay Flossing & Co. , also in 
India as their agents to sell wolfram in England during World 
rnr I. The respondents in turn appointed Hems Milne & Co. , 
also in England as sub-agents to do this work. Referring to 
Sec. 190 of the Contract Act the High Court of Rangoon stated 
w The respondents have no London Business house, and from the 
nature of the agency it is manifest that, in order that they 
sell wolfram in time of war, they would have to appoint a sub- 
agent in England. Apart from this, purchasers at that time 
would have been (Chary) of entering into contracts with a 
foreign principal, because of the difficulty of suit and other 
matters. We hold that there was authority to appoint a sub- 
agent to sell the ore, and that It cannot be held that the 
respondents contracted to sell the ore personally*. 

Certain sections of the Indian Contract Act invite a 
further comment. This relate to the contrast between the rela- 
tions ef (a) the parties as among themselves and (b) as to 
third persons of the three individuals* who make up the rela- 
tion itself, principal, agent and appointee, it will be recalled 
that the latter nay be either an agent or a sab-agent of the 
principal* See. 198 deals with cases where the agent has acted 


15* A. I.R. 1928 Rangoon 84. 
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within his proper authority; it sets out the rights of the 
parties both inter se, and as to third persons. Section 193 
however, is concerned with unauthorised appointnents by the 
agent and it too deals with both the internal rights of three 
original parties and the rights of outsiders with when the 
appointee has dealt* These sections recognize that the rela- 
tion of principal, agent and appointee inter se nay not be the 
sane as when a fourth person is introduced into the situation. 
They apply this distinction to eaoh of the primary relations, 
when the agent was within the authority and when he was not. 

In the forner, the principal is bound by the appointee's 
acts "as if he were an agent originally appointed by the prin- 
cipal * (See. 192). Whereas in the latter only the agent is 
bound; the principal is not bound to the fourth person "nor 
is that person responsible to the principal "(Sec. i93). Thus 
do the contracts of an authorised sub-agent obligate the prin- 
cipal while those of the unauthorised fourth person bind only 
the agent. 

One snail iten remains where an agent is choosing an 
agent for the principal , as distinguished from a sub-agent, the 
contract act imposts on the agent duty of ordinary care in 
making the selections: only if he exercises this he protects 
against liability for ncgligenes by the appointee (See. 195). 

Unhappily, there appear to be no reported decisions 
bearing en these distinctions* They are, however, reasonable 
and entirely consistent with the oenaem law of agency. 
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In summary It nay be said that under both American 
and English Lav the general rule of non-delegations Is recog- 
nised hut that in each of these countries there are equally 
well established exceptions. As has been seen, the Indian 
lav as expressed in Sec. 190 of the Contract Aot recognises 
the sane general principle. The exceptions, however, are 
more specifically expressed and are strictly United to two 

by the language of the Act. One of these, it will be recalled 

s 

ijff "when permitted by custom or usage" and the other "where 
from the nature of the agency a sub-agent must be employed*. 

However, it would seen entirely permissible to infer 
from Seotlc® 190 a further instance of implied authority to 
appoint a sub-agent. This derives from the general principle 
of non-delegation as expressed in the opening sentence $ "an 
agent cannot lawfully employ another to perform acts which he 
has expressly or impliedly undertaken to perform personally*. 
Acts which have not been so undertaken clearly are not within 
the statement. In other words, they are not in a true sense 
exceptions, hut more accurately are not covered at all by the 
phrasing of the Act. Certainly any Aot of ministerial charac- 
ter, not requiring the exercise of skill or Involving personal 
confidence would fall within this category. Other sources of 
implied authority of an agent to appeijfc a sub-agent under Eng- 
lish of American Law deriving from apparent er incidental 
authority are certainly net covered by the language of See. 
190. lowwvor it is the author* s opinion that such authority 
In an agont may ho inpllod according to certain other sections 


of the Indian Contract Aet. 
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Thus, Section 187 recognises authority "to he inferred 
Iron the circumstances of the case" and includes "things 
-spoken or written, or the ordinary course of dealing" among 
such o ire instances. Sec. 188 expands still further this area 
of implication hy including an act "necessary to do" the act 

* 

expressly authorised, and where the agent* s authority is "to 
carry on a business" he has also authority to do what is nece- 
ssary for the purpose, or usually done in the course, of 
conducting such business". Finally, See, 189 recognises an 
authority to he inferred from an emergency. These three 
Sections relate to an agent’s authority generally, they are 
not restricted as are Sections 190-195, to the problem of 
delegation. They enumerate a series of occasions for inferr- 
ing authority in the ease of all agents. It will he contended 
that an agent who has been given authority to appoint either 
a sub-agent or another agent is not thereby deprived of the 
statutory authorities that would otherwise he his. 

The difficulty with this position lies in the fact that 
Section 190 sets up the general rule of non-delegation and then 
creates expressly two exceptions. It would seem doubtful whe- 
ther the general sources of imj§ted authority can he used to 
expend these exceptions and to include new ones. 

Bnf , rt una te ly , there are no cases in India which threw 
any light on these view. It must, however, he pointed out that 
the development of this interpretation hy the author that 
recount to Section* 1ST - iS« can he had for expanding the 
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grounds of exceptions stated in Section 190 to the rule of 
non-delegation Is problenatlcal because of the uncertainty 
of whether the courts will rely upon these other sections of 
the oontreot Act in ease they hare concluded that the authority 
is not to he found in Section 190. 

fhe author, however, offers the following reasons for 
expanding the exceptions already stated in Section 190, by 
recourse to other Sections, namely Sections 187-189 of the 
Act j- 

(1) It is a well known rule of construction of statutes 
that when there are some sections in it Which are specific or 
of limited scope the general section must give way to the more 
specific on a particular matter. But this rule is applicable 
only when they overlap in their scope. (a) Sections 190 I.C.A. 
deals specifically with the implied authority of an agent to 
appoint a sub-agent under two different circumstances already 
discussed before. Section 18T to 189 deal generally with the 
Implied authority of an agent to do certain acts on the ground 
that such acts can be performed because the circumstances of 
the eases psrmlt it within ths purview of Soetlon 187 or that 
the acts are the outcome of his incidental authority within the 
moaning of Section 188 or that they ean he done with justifica- 
tion on the ground of an emergency (S) Sections 187 to 189 deal 
specifically with the subject of implied authority of an agent, 
and since trade usage er eastern of the trade Is not mentioned 
in either of the earlier sections (187 to 189), it mas pre- 
sumably thought mosossary by the framers ef the Indian Contract 
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Act, In the opinion of the author, to he specifically Mentioned 
as a ground of implication. The second ground of exception 
in Section 190 which authorises an agent to appoint a sub-agent 
is "where from the nature of the agency a sub-agent Must be 
employed*. The language of the exception clearly lends support 
to the view that an agent has no option in the circumstances 
of the case but to appoint a sub-agent. Considering the lan- 
guage of the exception to that of section 188 we find that 
whereas the circumstance contemplated under Section 190 are 
such that make the appointment of a sub-agent Indispensible, 
under Section 188 the language does not suggest such an extreme 
necessity, but a necessity which may be •usual 1 . The difference 
between the two positions though not marked is appreciable. 
Necessity is the touch stone of both the cases but under sec- 
tion 190 there is no option whereas under Section 188, authority 
though justified has not the element of being imperative or 
Indispensible in the sense that the whole business in hand would 
collapse. (3) Even if the difference pointed above may not be 
clear enough none the less it justified the framers of the Act 
to mention it as an exception in Section 190 for avoiding any 
chance of difficulty which might arise on account of a diff- 
erent interpretation being put of the relevant Sections of the 
Act. 


(4) The grounds of the exceptions mentioned in Seetion 
190 ere, It is submitted cover an entirely new field from these 
to he found in Sections 1ST - 189} for these reasons it is ad- 
mitted that cn a fair construction^ of the Sections it will he 



15i 


proper for the Courts wherever any case comes before them for 
decision to extend the grounds mentioned In the above Sections 
as supplementing Section 190. The author believes that It is 
desirable to liberalise some what the occasions when an agent 
will be deemed to have authority to delegate. Certainly the 
courts in America and England have long since been of this 
opinion. Since the two exceptions to the rule of non-delega- 
tion, plus the instance of a ministerial act (which is not a 
true exception) , at present comprise all the occasions when it 
is clear that an authority to delegate can be found, and since 
there is at least a reasonable doubt whether the courts will 
engraft others by recourse to Sections 187 - 189 of the 
Contract Act, it Is therefore suggested that Section 190 of the 
Act be amended to recognize expressly the other exceptions now 
so well established elsewhere. The author tenders a tentative 
language for the proposed amendment. The author however, feels 
that before the amendment is finally adopted by the legislators, 
for more study of foreign authorities will be necessary. 
Undoubtedly the natter merits legislative action and in finally 
preparing the language of a proposed amendment it is suggested 
that examination be made of the court decisions in other common 
law countries, of suoh legislation as they or their separate 
states may have adopted, of the writings of scholars such as 
Floyd R. Ifeehem, Phillip Meehem and Warren Seavey in the United 
States of America, ef Bows toad and others in England, and par- 
ticularly of the American Restatement ef Agency, for that is 
itself the scholarly product of an aggregation ef common law 
dee is lens. The following is the tentative language for Sect ion 



190 « proposed to bo amended, *Jfe agent has power to delegate 
bis authority or to appoint a sub-agent to do any aot on behalf 

t 

of the principal , except with the express or Implied authority 
of the principal, fhe authority of the principal is lnplied in 
the following cases s- 

(1) mere the employment of a Sub-agent is justified 
by the usage of the particular trade or business in which the 
agent is employed* 

(2) Where the principal knows, at the time of the 
agent's appointment, that the agent intends to delegate his 
authority* 

(3) Where, from the conduct of the principal and agent, 
it may reasonably be presumed to have been their intention that 
the agent should have power to delegate his authority* 

(4) Where, in the course of the agent's employment, 
unforeseen emergencies arise which render it necessary for the 
agent to delegate his authority* 

(8) Where, the authority conferred is of such a nature 
as to necessitate its execution wholly or in part by means of a 
deputy or sub-agent. 

(6) Where the act done ie purely ministerial, and dees 
net involve confidence or discretion. 

(7) Where, fron the circumstances of the ease, it app- 
ears reasonable that the agent may employ a sab-agent in the 
beet interest ef the principal* 



The tentative recoasiaenda t ions suggested by the author 
for amending the Indian haw, remain to he examined from the 
▼iew point of safeguarding the competing interest of an agent 
as against his principal. It has to he seen hov far they 
affect a happy compromise between the competing or differing 
interests of the principal and the agent. The rule of nan- 
dele gat ion obviously is based on the principle that a Principal 
must get the benefit of the undivided attention and services 
of his agent for the cogent reason that he relies on his skill, 
judgment and honesty. While a complete departure from the rule 
would be fatal to the Interest of the principal, law must attempt 
to affect a happy compromise between the competing interests. 

For various justifiable reasons, an agent may not be 
able to spare his full time to undertake the work of his prin- 
cipal as he has his own problems. By way of illustration a few 
instances may be taken. A busy advocate or an engineer may 
have various engagements and it is not feasible, in most oases* 
for him to undertake the work of one of his principals alone 
to the exclusion of the others, without delegating his autho- 
rity to others. Law should in such cases effect a compromise 
by permitting the employment of other advocates to work under 
him subject to his general supervision and control, and in the 
case of an engineer to employ another engineer or overseer under 
similar safeguard. Agents who are non-professionals or non- 
technicians nay have similar problems of their own, and have 
an equally good ease fer delegation ef their authority to sub- 
agents. 



An objection regarding the ease here wide out by the 
author that &u agent 1 a competing Interest should be pretested 
nay he noted. It has been said by important Jurists that every 
individual interest need not be recognised and that in many 
eases one interest may be preferred over another. This objec- 
tion, as it is, is no donbt true. But a critical study of the 
Jurisprudence of interests written by eminent Jurists clearly 
show that in every society in any country at any given period, 
law has taken note of the prevailing values recognised then by 
the society and in the light of that has tried to resolve con- 
flicting interests. India to-day has a socialistic pattern 
of Society and it therefore appears that there is now a reason- 
able oase for recognising the Interest of an agent. Judging 
the question from the well known principle of ’business con- 
venience’ and needs of commerce whloh must be regarded as the 
guiding test in Commercial haw; recognition of the competing 
interest of an agent also appears desirable. 

In pest independent era in India the success of any 
business enterprise is largely due to the drive, initiative 
and cooperation of agents, and therefore the role of agents 
should be appreciated and due regard must be had in protecting 
their interest as otherwise, business nust suffer. There is a 
growing consciousness to-day that freedom of contract may be 
controlled by law and affect has been given to it in the indus- 
trial sphere. By pretesting the interest of an agent* the 
f e 1 lowing main Its accrue $— 

(i) la India to-day there is dearth of skilled pro- 
fessional pespls aad by permitting delegation 



many businessmen (principals) would be bene- 
fitted and not merely one alone. 

(ii) The public is benefitted in two ways 

(a) it provides greater «aployaent (b) more 
people can have tbe benefit of services or 
advice of skilled professionals. 

The modern trend of thought in most progressive 
countries is that by recourse to higher principle protection 
should he offered to the economically weaker classes and this 
principle may well be extended in the present ease. 

It may be recalled that the various exceptions recog- 
nized to the rule of non-delegation in England or America 
have considerably improved the agent* s position, nevertheless 
the author is of the opinion that the thesis here presented has 
never been the reason of recognising these exceptions and by 
recourse to this theory it may be possible to add many more 
exceptions to those already made. 
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CHAPTER V 

AGENT* S IMPLIED AUTHORITY DERIVED FROM 
USftGB OR CUSTOM OF TRADE 

The Indian Contract Act, 1872, contains no provision 
expressly relating to custom or trade usage ns a source of 
implication of authority. On the other hand, there are too 
Sections which hear hy indirection on this issue. Sec. 1 con- 
tains a broad generalization as to all contract terms, to the 
effect that nothing in the Act shall affect ‘any usage or cus- 
tom of trade* . A decision of the Privy Council 1 has indicated 
that the effect of this clause has been to leave custom and 
usage entirely to the realm of judicial decision. Since the 
contract Act applies to contracts of agenoy as much as to any 
others, ths effect of both the language Itself of Section I 
and of Its interpretation would seem to he to leave eustom 
and usage as a source of authority fully as undealt with hy 
legislation as in all other cases of implied contract terms. 

2 

There Is, however, another section of the Contract Act 
that heart somewhat mere dlreetly en these conclusions. This 
deals with the relation of principal and agent inter ee, rather 
than with an agent* e authority to obligate hie principal in 

i. Irrawaddy Flotilla Cenpany et. it Calcutta tat at iS«. 

8. See. Sil. 
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dealing with third parties. In setting out an agent* s duty to 
his principal* the statute takes account of custom in this 
respect; it obligates the agent to conduct his principal *s 
business **aceording to the custom which prevails In doing 
business of the same kind at the place where the agent oonducts 
such business*, and makes the agent liable for loss in the 
event he "acts otherwise*. 

This clearly introduces custom directly into the rela- 
tionship and it would be logically difficult to assert that 
this provision does not authorize an agent to do as to third 
persons what it obligates him to observe for his principal, 
nor is this conclusion irreconciliable with the effect of 
Section 1 of the Act. The two sections taken together, assert 
that the Act is to have * no effect on custom or usage of trade* 
(Sec. i) , but that 'custom shall govern between the parties 
and therefore by necessary Implication, must become an autho- 
rity as to third person. Surely thus, to recognize custom in 
Seo. 211 is to say affirmatively what Sec. 1 says negatively. 

It should be observed in passing that 'usage of trade* is an 
item not to be effected under Sec. 1, but is not preserved as 
part of the agent's obligation in Sec. 211. It becomes rele- 
vant them to determine what meaning the courts have given both 
of these terms. 

The essential attributes of a custom are 3 i- 

*i) It must he immemorial ; (ii) it must he reasonable ; 
(ill) it must he eontiamems without any interruption* and 

2* Paragraph 20® - Salafeury*s laws of England* 3rd Edition* 

Tel. XI, page 150. 



(iv) it Bust be certain in respect of its nature, generally, 
as well as in respect of the locality where it is said to 
obtain and the person when it is intended to affect. 

The characteristics of a trade usage 3 4 are that it 
should be notorious, certain, and reasonable, and it nnst not 
offend against the intention of any legislative enactment. 

So far as the requirements of a general custom are 
concerned, the Indian and the English law are in complete 
accord* The Indian taw, however, is different in respeet of 
the concept of trade usage from the English taw. The Privy 
Counoil stated in an Indian case 5 that *. . , the evidence of 
mercantile usage. To support such a ground, there needs not 
either the antiquity, the uniformity, or the notoriety of 
custom , , ,* 

While the English taw emphasises, the element of 
notoriety as an essential attribute of a trade usage, the 
Indian law does not consider it necessary for its existence. 

A critical examination of some of the leading Indian 
oases will be helpful in analysing and appreciating the scope 
of the subject. 

An important ease in point is Juggomohan Ghose (Appe- 
llant) versus Manik Chand and Kaisree Chand (Respondent) 5 . 
There, the appellant brought an action against the respondent 

4. Paragraph 343 - Halsbury’s laws of England, 3rd Edition, 
Yol. IX, page 134. 

3. T M.I.A. 338 - Juggenehun Obese v. Jfenik Chand A Kaisree 

Chand. 

3, f M.I.A. 333* 
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»poa three distinct contracts which were In the nature cl a 
wager between then. They related to the average plhee of 
opita at the first Lelaua or Public sale by the Government for 
the year 1846, These contracts were known as Tajee Mundee 
Chlttees, and were, with the exception of the dates and suns, 
couched in similar terms. The plaintiff stated in his decla- 
ration that the defendants had undertaken in consideration of 
fe.500/- that were paid to them, that if the average price per 
chest of Patna Opium at the next ensuing public sale rose 
above Rs. 1,300/-, they would pay him such excess or difference 
within a reasonable time after the said sale. It was found as 
a fact that the average did exceed ife. 1,300/- per chest and that 
the sale had taken place on the 7th December, 1846, The defen- 
dants had not paid the difference as stipulated and hence the 
suit. The plaintiff claimed the principal sum due them. The 
liability in respect of this sum was not disputed, but payment 
of interest wblcb ms also claimed was challenged by the defen- 
dants. The plaintiff set up an usage or custom of trade to pay 
interest on overdue obligations, but the trial, court was net 
satisfied with the state of the plaintiff’s proof and directed 
a verdict for the principal sum only* On appeal, the Privy 
Council stated "It remains now to consider the other ground on 
which the plaintiff relied, the evidence of mercantile usage, 
f© support such a ground, there seeds not either the antiguity, 
the uniformity, or the notoriety of Cue ten, whieh in respect 
of all these becomes a local law. The wsage may be at ill lm 
course of growth} it may require evidence for it a support lm 
eaeh ease} hut in ths result it is enough If it appears te be 



*° well ~ kno,m * tt<1 aoq«i«sced in, that it nay be reasonably 
pre aimed to hare been an ingredient tacitly imported by the 
parties into their contract. "The Privy Council concluding 
that the plaintiff* s evidence while inconclusive, was suffi- 
cient to require explanation directed a new trial. 

The importance of this case lies in the clear sta tenant 
nade that for a mercantile usage in India notoriety is not an 
essential ingredient. The reason is obvious, for in India when 
the Indian Contract Act was enacted, trade and Commerce, were 
in their infancy, and it would be fatal to the growth of 
mercantile usages, if such an ingredient was insisted upon as 
an essential element of it; though in England, we find that 
the courts insist upon notoriety as an essential element of 
mercantile usage. The ease is equally important in the sense 
that it points out the requirements of usage of trade. 

In another important case 7 , the plaintiff’s firm, 
which was carrying on business in groundnut oil entered into 
two contracts with the firm of the 1st defendant for the pur** 
chase of this oil at the rail road station in Guntur* The 
plaintiff in his plaint relied on a trade usage in the ground 
nut oil business that in contract of sale, the seller, It he 
wort outside Guntur, had to take empty drums from the buyer at 
his own expenses, fill then with eil and bring them «e Guntur 
Beilmay Platform, wolgh them and take the contracted price for 
the quality ef ell supplied. It was alee stated in the plaint 

T* The Hind Mercantile Corporation Ltd. Plaintiff-appellant 
▼. Virginia V inks teshwa rah and Ce. A ethers $ Defdte- 
respondents, A. I.B* Andhra Pradesh, 845. 



161 


tbftt the defendants sent for 60 empty druse fro* him and that 
they sere handed ever to their agent hut the defendants failed 
to fill then up with oil* The plaintiff stated further that 
the defendants failed to deliver, inspite of ea repeated 
reminders; finally the plaintiff said that he sent wires on the 
26th, 27th and 30th of August, 1951 demanding the supply in 
accordance with the terms of the contract. The defendants did 
not carry out the terms of the contract hut on the other hand 
sent a telegram on 31.8.1951 in reply to the several notices 
issued by the plaintiff, and stated that the contracts had 
been cancelled by them on the same day and settlement made at 
fe. 16/-. The High Court decided that on the evidence before it 
the plaintiff had established that there was in existence a 
valid trade usage in respect of supply and delivery as alleged 
by him in the plaint. 

The High Court made out an Important point in the judg- 
ment that a trade usage or custom established by evidenoe 
"must be presumed to be an ingredient tacitly imported by the 
parties into their contract.* 

A ease in point, discussing the nature and the evidence 
required for establishing the existence of a trade usage known 
ms Pakki Adat is Baghunath and other versus Ban Patal Ban 
Chandra Fins 8 . It is not nooossary to mention the facts of tho 
ease ms the usage in question was net proved but eertaia obser- 
vations mads by the High Court mood rtf lection and are hero 

8. A. I. R. 1935 Sind, 38. 





quoted. *• • • the nerds Pakkl Adat have no magical efficacy 
ia thaneelves. They are no acre than a compendious description 
of a body of local usages which very from market to market. 

"The court further observed that any body setting up such a 
local usage must allege and prove the incidents of that usage. 
Giving an idea of the trade usage of Pakki Adat the Court 
observed that Commission agents in Karachi are in the habit 
of dealing on their own account in the business of the agency, 
without the knowledge and consent of their constituents. The 
High Court, however, was of the opinion in the case that the 
evidence of one man and he too the Gomasta of the plaintiff was 
wholly insufficient to establish the existence and legal vali- 
dity of a custom admitted to be at variance with the ordinary 
law of principal and agent. It is important to bear in mind 
an observation made by the High Court that a usage of this 
kind being both illegal and unreasonable would not be binding 
on a prinolpal not proved to have known it and agreed to be 
bound by it according to English Law. 

The High Court, however, pointed out that there wae 
some difference between the Indian law as laid down in Sec. SIS 
Indian Contract Act and the English Law and observed that the 
Court will require strict proof of such a usage and only then 
give effeet e to it. The Importance of the ease lies in a 
clear differentiation that has been pointed out between the 
English Law and Seetion 115 Indian Contract Act that a usage 
whleh is regarded at illegal and unsaaeenahle can ba upheld 
in India provided any party alleging it eaa prove its existence 
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toy clear and unequivocal evidence* Sone otoservations nade toy 
ttoe Bombay High Court In another ease 9 , are hero quoted as 
they throw helpful light on certain aspects of a trade usage: ~ 

"Whenever a custom prevails, it necessarily leads to 
the establishing of a contract, different in son# particulars 
fro* the written contract, otherwise custom would be useless 
and would never toe relied upon. But variation need not toe 
contradiction or repugnance. In sone cases it is, in sone 
it is not. I think la this particular case, it is not." 

A notable case explaining the trade usage of Pakki 
Adat is Jot Ban Sher Singh, defendant-appellants versus Jiwan 

4 |% 

Ban Sheoli Mai, plaintiff-respondents • There, the plain- 
tiffs, grain merchants at Delhi, carried on business as Coami- 
ssion Agents at Shanll in the Muzaffarnagar district. The 
plaintiffs instituted a suit for accounts against the defen- 
dants. The allegations in the plaint were that they had pur- 
chased 31 Khattle (pits) of grain through the defendants as 
Coanise ion agents, tout they did not carry out their instruc- 
tions and that they had rendered no account#. The defendants 
in their written statement nade eut a ease that they were not 
Commission Agents, tout were pueoa adat las and aeted in complet- 
ing the transaction entrusted to them in aeeerdaaee with the 
Pafck* adat system, which prevailed in the Shamil market. They 
stated that as Pakka adatlas they were liable to the plaintiff* 

t. Rattans! Rewfl v. The Bombay Whited Spinning and Weaving 
Ce. I.Ii.1* 41, Bostoay. 

HI, A.I.B. it** habere, •». 
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«i principals and not as agents and they were, therefore, net 
liable to render any accounts. 

The defendants further pleaded that the natter had 
been conpronlsed and that the plaintiffs had premised him to 
pay Rs* 1,888-6-6 with interest over and above what had been 
already received from them. 

¥e are not concerned with a detailed examination of 
the various issues raised in the case, and the decisions thereon. 
We will confine our inquiry as to what the High Court regarded 
as the true test to decide pucca adat system and its chief 
characteristics* The following passage quoted from the Judg- 
ment is Instructive s 

"Both parties are agreed that delivery ms Intended and 
that the transactions were not of a wagering nature* They only 
d if for as regards certain incidents of these transactions when 
they are effected through an agent who is known as pacca 
adatia* According to the defendants the position of a pacca 
Adatla is net that of an ordinary agent who merely brings about 
a transaction between third parties but that he becomes per- 
sonally responsible and both the buyer as well as the seller 
look to him alono for the fulfilment of their contract* If 
the original seller fails to fulfil the ©entraet the yneea 
adatia is bound to find tho goods and givo delivery or pay 
iamagos* If tho bnyor fails to tako delivery tho pacca adatia 
oaa claim damages from him vide pams 6 and 6 of tho dasteer-ul- 
aaal.* 


fh* learned Judge proceeding farther stated thus t 
"It was next urged that the paeea adat eusage relied on by 
the defendant* In the ease is unreasonable as it involves 
a conflict between the "adat las* interest and duty and should 
therefore not be recognized. * In disposing of these objections 
the Court stated thus : "It is not suggested that the contracte 
were illegal, immoral or opposed to public policy and as such 
void under S. 22, Contract Act. It was for the parties to 
decide on what terms the Contract were to be entered into and 
if the plaintiff’s chose to enter into the contracts with full 
knowledge of the commercial usage governing them there seems 
to be hardly any reason why they should not be held to be 
bound; thereby even if the usage does involve some conflict 
between the "agent’s duty and interest* It may be pointed out 
however that the paeoa adat usage is well recognized in Bombay 
and its main features appear to be similar to these pleaded 
in the present case.* 

Concluding the judgment his hardship said *1 accordingly 
hold that the custom is not unreasonable and is binding on the 
plaintiffs.* 

The ease is important in as much as it suggests that In 
order that a usage or custom of the trade may be binding on the 
parties to a contract, it must net be illegal, Immoral or oppe~ 
sod te public policy and it should not bo unreasonable. The 
Court node out a remarkable point that ao there was full know- 
ledge in the parties regarding the nature and extent of autho- 
rity exorcised by a paeea datia, the contrast based on usage 
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of the trade was aot unreasonable inspite of the fact that it 
involved aoM conflict between the pueca adatlae Interest and 
duty. She Court did aot regard such an usage of trade as 
opposed to positive law or being unreasonable. 

As a comparative study an examination of some leading 
English cases on the subject appears necessary. In Robinson 
v. Mollett 1 *, the facts were these :- 

An agent, a tallow broker was authorized by his princi- 
pal to buy tallow for bis. There was a custom in his trade to 
buy tallow In his own nane In larger quantities than the prin- 
cipal needed. The agent allotted to his principal the amount 
of tallow required by his. The principal refused to accept 
the goods, whereupon the agent sold the tallow and sued the 
principal for the difference in price. The court dismissed the 
action of the agent on the ground that the principal was net 
bound by this custom of the trade of which he had no knowledge 
and furthermore because the effect was to make the agent a prin- 
cipal vis-a-vis third parties* which was inconsistent with 
the eharaoter of the broker. This case is important in two 
respects: First, it Is an authority for the preposition that a 
principal It not bound by any trade usage of wbleh he has no 
knowledge and second, teat any trade usage which Smtrisleally 
changes the nature ef the relationship will be deemed unreason- 
able and, therefore, will not bind tbe parties. 


11. (1ST 5) Ul* t M.U *01. 


Another ease In point is Black Burn versus Bason* 2 . 

Titore a country Broker acting as an agent for an undisclosed 
principal instructed Bis London broker to sell the shares on 
the Stock Exchange. The London broker, having sold the shares, 
canted to set-off against the purchase price a debt owned to 
hist by the country broker. The court of appeal regarded this 
custom as unreasonable and, therefore, not binding on the 
parties for the simple reason, that it amounted to the legali- 
sing the right of a country broker to pay himself out of money 
belonging to his principal rather than limiting him to his own 
funds. 

In another important case. Fleet v. Marten 13 , an agent 
had brought raisine for bis principal, a portion of which were 
rejected by him. The party from whom raisins were purchased 
sued the agent for non-acceptance. He gave evidence of a cus- 
tom in the London Fruit Trade that if a broker refused to name 
his principal though disclosing his existence, the broker him- 
self was liable. The court held that such an evidence was 
admissible. However, Blackburn J, doubted the correctness ef 
this view. 

The doubts expressed by Blackburn J. appear to be eerreet 
inasmuch as the recognition ef such custom has the inevitable 
effect ef making a broker liable as a purchaser when he is net 
ee in fast. . , 

it. U X**T. v BIO. 

IS. (itTi) L.R* t Q.l* m. 
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A third ease ia point is Hutchinson v. Tatha* 14 . 

There a broker without disclosing the name of his principal, 
signed a charter party as * agents to merchants*. The following 
oh serrations of the court nay be noted 

•There is good reason for such a custom, with respect 
to aany branches of trade of a speculative character, where 
contracts are made through a broker to take advantage of the 
rise and fall of the markets, it nay be all important that the 
names of the real principals should not be disclosed ... If 
the custom does exist, its only effect is to add a term of the 
Contract, and to make the contract, which, prim facie, is 
that of the principal likewise the agent personally in a parti- 
cular event. " It was further observed by the court that there 
was no conflict between the custom so admitted and written 
terns of the contract for the custom does not vary or contradict 
the contract, but merely adds a new term. 

On an analysis of the aforesaid cases the following boarc 
features concerning trade usages in English law may be noted t- 

(I) In executing his express authority an agent has 
implied authority to act according to the usage and customs of 
the particular place; market, or business in which he is employee 

(II) Ho agent, however, has implied authority to act in 
accordance with any usage or custom which is unreasonable, unlcsi 
the principal had notice cf such usage or eastern at 'the time wfeei 
he conferred the authority or to act in accordance with any usage 
or cue ton which is unlawful. 


14. (iSTS) I*, ft* 8 C.P, 482. 
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(ill) The question whether any particular usage or 
custom is unreasonable or unlawful Is a question of law. 

(It) la particular, a usage or custom which changes the 
intrinsic character cf the contract of agency or a usage or oua— 
tea whereby an agent who is authorised to receive payment of 
aoney may receive payment by way of set off, or by way of a 
settlement of accounts between himself and the person from 
whom he is authorised to receive payment is unreasonable. 

The Distinction drawn between custom and usage in arti- 
cle 298 of Halabury’s laws of England are as follows s- 

(1) Immemorial local customs can be clearly distin- 
guished from particular trade or local usage, unfortunately 
these two terms have been often confused, 

(2) In the case of mercantile usage; their Importance 
chiefly lies in the fact that they are imported as a term cf 
the contrast. 

(S) Mercantile usages lack three of the distinguishing 
features of customs properly so called, first they need not have 
existed from time immemorial, secondly, they need not he ee»- 
fined te a limited locality; thirdly, usages, however, exten- 
sive if they happen te he contrary te positive law, will net he 
eanetlened hy the Courts. Customs en the other hand nay be 
ineonsictent with the general law of the ceuatry. 

IS, See page 903 at. seq* - Hal Awry 1 a haws ef England, 

▼el. Il v third Edition. 
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Certain Important questions arise In discussing custom 
©r usage ©f trade as a distinct source of implied authority of 
sit agent, fit© questions are mainly ten. They ar© (1) shy is 
an ordinary custom distinguished from trade usage or custom 
of the trade ? (ii) What is the meaning and scope of the terms 
"reasonableness* and "against law of public policy.* 

From an examination of some English cases we find that 
usage can he broadly defined as a particular course of dealing 
or line of conduct generally adopted by persons engaged in a 
particular department of business life. ^ It nay also be defined 
more fully as a particular, course of dealing or line of conduct 
which has acquired such notoriety that persons dealing in that 
business must be taken to have intended to follow that course 
of dealing or line of conduct, unless they stipulate otherwise 
either expressly or impliedly. 

A custom on the other hand has been defined to be *a 
particular rule which has existed either actually or presumptively 
from time immemorial, and has obtained the force of law in a 
particular locality, although contrary to or not consistent with 
the general common law of the realn. « iT In two essential parti* 
eulars one ten differs from usage of the trade. They are (1) the 
necessity of the existence of a custom either actually or 

id. For Judicial definitions of usages, or for passages from 
Which the nature ef usage can best he ascertained, the 
following eases may he leaked into i (a) Hutto n v. Warren (1836) 
iliiV 4dd(b) Be Berth Western Rubber Ce. Ltd. and Hittesfeaek 
ft Co. (itot) t K.B. MT.e.JL at B.»M per Buckley U J* (e) Kelso* 
w. Dahl (ilTt) 12 Ch*B.Mt C.A. at S.87S per Jessel M.B. 

IT. Halabury* • Law of England 3rd ed. p. 1 58. 
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pre s inapt ively from time immemorial, (2) Confinement of all cus- 
toms to a definite limited locality. In other words there can- 
not be a custom in one place to do something in another place. 

It follows as a necessary corollary from the aforesaid nature 
of customs that it cannot extend to the whole country nor can 
it he applicable to every member of the public for, in either 
of these cases, it would amount to the common law of the country. 

In its strict legal sense custom exclusively denotes an 
immemorial local custom. 

It is to be lamented that some of the Judges have con- 
fused between the words •custom* and * usage* , and have made 
indiscreet use of the words. 


The essential requirements of trade usages are s- 

(1) Notorious (2) Certain (3) reasonable and (4) must 
not offend against the intention of any legislative enactment 
18(a jk h) . The Importance of an usage lies in the fact that 
it Is well known and not that it traces its origin to antiquity. 


The meaning of the term ’Notoriety* is that it must be 
well known at the place to which it applies, it need not be 
known te all the world nor even that it should be known to the 
person egsinst whom it is assented. The capable 


18. Fer Judicial dicta upon the general essential reqairmsemta 
af a valid maaga - See (a) Bevenald v. Beam ft 

* *.». Ttt, c.a. »t r . m f*!***^J! u hf : fo ( Ve *hjl IsT.t 
3a. Ca. Ltd. v, Hugh Baird * Sons Ltd. , (i9i«> S.C. Jui. *»* ** 

p, lit per Lard luekmastar, L.C. 



of ready ascertainment by any person who wishes to enter into 
a contract of which that usage would fora part* 

Every usage mist be certain. 10 It Bust hare as much 
certainty as the written contract itself. The reason is obvious 
usage is read as a terra of the Contract and unless it is speci- 
fic, it cannot be utilized for the purpose for which it is 
chiefly intended, 

A usage must also be 'reasonable* , A usage cannot be 
deeraed reasonable unless it can be regarded as fair and proper 
and such as honest, right minded and reasonable min would adopt, 
A usage which is founded on the general convenience of all 
parties engaged in a particular business can never be retarded 
as unreasonable. An arrangement which it would not be unrea- 
sonable for individual persons to adopt by express agreement 
cannot be regarded as unreasonable if it be adopted as an 
usage. 

Any usage, however, extensive will not be permitted to 
prevail if it be directly opposed to positive law, as it will 
amount to a defiance and obviously contrary to fundamental 
principle. 

Evidence of usage has been admitted as supplementing 
the terms sf a contract relating to marina insurance, charter 

19, Sugar V, H* Sidehalgh A Sens l>td# (1931) i Oh* 810 C.A, 
Strathborne S*S. Co. Ltd., v. Hugh laird 4 Sons Ltd. , 

1918 S*C* (H.L, ) 184 at 188 per Lord Bucfcnaster L*C. and 
at p» 140 per Lord Shaw* 

80 . Goodwin versus Beherts (iSTS) L.l* i© lx* ©h* $8T at 
pngs 88T. 



parties, bills of lading, sale of goods, stock exchange 
transactions, building brokers and actors and even to landlords 
and tenant, 

fbe Restatement of Agency states the American Law as 
follows in section 36 "Unless otherwise agreed, an agent 
is authorised to comply with relevant usages of business if the 
principal ha# notice that usages of such a nature may exist. * 

It is stated in the comments that the authority of an agent 
is to be interpreted in the light of usage, is not effective 
to contradict the specific terms of an authorization or the 
known desires of the principal; nor to make unnecessary a 
formality required by law.* 21. 

Comments on section 36(c) indicate certain rules by 
which knowledge of the usage may be inferred, to be possessed 
by the principal. Those circumstances are when the principal 
and the agent carry on business at the place where he ordinari- 
ly conducts his business. The rule is very obvious beoause 
the principal must be aware of the usages prevailing In the 
place or market where he himself carries on business. But it 
Is squally svldent that if the principal does not carry on 
that basins ss, knowledge cannot be imputed to him. The idea 
is that if an agent has notice that the principal dees net 
know of the usages; the agent Is net authorized to avail of 
those usages, if the result ©f following them would ho to 
enter into transactions different from these intended by the 
prineipal. 

SI, Seetlen «« Comments 6. Bestatement of Ageney Second p.125. 


Again, if a non-professional principal employs a pro- 
fessional principal, the agent can observe the usages of his 
profession in the locality, so far he reasonably believes that 
the principal will be in the know of then and intends that his 
agent would follow then with advantage. An agent will be deemed 
entitled to such a belief if the usages in question are reason- 
able and consistent with the best interest of the principal. 

Examining comments "on (d) principal and Agent in 
different communities" we find that usages prevailing in a 
different place from where the principal normally carries on 
his business, it will be presumed that he permits his agent to 
follow the usages prevailing there provided "they are consis- 
tent with the declared purposes of the principal and are not 
unfair to him. It has been further stated in the comment 
thus "ordinarily the agent should not act in accordance with a 
usage which not merely permits the execution of his authority 
with respect to the subject matter but which, in addition, 
enlarges the functions which he is to perform, unless he has 
reason to believe that the principal appointed him with such 
custom lm mind. 

the various Inferences drawn by the courts in America, 
from usage and eastern the following has to be borne in mind s 
"the rule is that where a principal entrusts te his agent the 
management of business with respect to which there Is a known 
and generally recognized usage, as to third persons dealing with 

SS ant 23. Bostatsnont of Agency (Second) Section M Connont 
{«) tags ii«. 
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•® ch «8®at the principal will be held to hare intended hi* to 
act in accordance with such usage; and in the absence of notice 
thereof, third parties will not be bound by any limitation upon 
such usual authority, "But this rule has its linitations, for 
instance, it is said by Mechea in his recent work on the haw of 
Agency, Section 281; "In order to give the usage this effect, 
it nust be reasonable it must not violate positive law, and 
it must have existed for such a time and become so widely and 
generally known as to warrant the presumption that the principal 
had it in view at the time of the appointment of the agent; but 
if the usage was a purely local and particular one; the principal 
may repel this presumption of knowledge by showing that in fact 
he had no notice of it, " 


The Aaerlcan Law on the subject may be thus summarised s 
While usage or custom of trade may be employed for luterpretting 
a contract or controlling its execution, it cannot be relied on 
for the purpose of changing its intrinsic character provided it 
is known to the party sought to be charged thereby, or is so 
well settled and so uniformly acted upon as to create a reason- 
able presumption that it was known to both contracting parties 
and that they contracted with reference to it. 


Under Tennessee Law, usages or customs or trade, to he 
effectively binding in law, must be imperative, and compulsory 
in character and as well known as t® affect the pereen te he 


34 


, Milwenkee A Syenlng Ino. Ce* v. Johnston 3i Web* 554, 
u x,v, 475 ?l»ta) t See Prof. B*S. Mathews, Ibifc on 
"Cases and Materials en Agency and Partnership* 
Second Sditien P* 158 note I. 
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bound with knowledge of then and raise the presumption that 
ho dealt in reference to them. 25 

In Jarka Corporation of Baltimore v. Pennsylvania a. 

26 

Co. , it was held that a custom prevailing only in the part 
of Baltimore to the effect that it was duty of railroad embraced 
within its transportation contract to bear the cost of shifting 
each of a string of case placed alongside pier so as to make 
it accessible in turn of ships tackle was not such a general 
* custom* as would establish a rule of law resulting in the 
addition of an implied term to contracts of transportation 
established by purchased tariffs as a matter of law* 

In tr.S* versus Stanolind Crude Oil Purchasing , the 
court makes out a very important point in suggesting a criteria 
for a general usage. It is stated in the judgment that a usage 
recognized and observed by those angaged in a particular trade 
throughout a state is a * general usage* even though usage Is 
not observed in every individual transaction. In Siekeleo v* 

Oft 

Onion Pac. R.Cc. , the court makes out some important points 
whloh have to be borne in mind as a eriterion for judging the 
validity or applicability of an alleged usage. 

In the aforesaid ease, it has been held that a usage or 
custom of trade must be certain and uniform in order to be 

26* Tennessee Enamel Mfg. Co. v. Steves Ine. , it® F 2d* 80S* 

20. 120 F. 2d. 004. 

2T. ill F. Sd. 104. 

28, ill F. 2d* ?48# 
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blading and it Is not sufficient that it Is itreljr as certain 
as the nature of the business to which it applies will permit 
and a loose or variable practice or alleged usage which leaves 
sons material element to individuals discretion will not control 
the activities of the parties to the contract. A custom which 
is general and established raises a presumption of its reason- 
ableness and the burden of proof if on party asserting its 

29 

unreasonableness. In most of the American states, the law 
is that a custom cannot be looked to change a rule of law. In 
Peebles versus Prudential Insc. of America 30 , the customary 
rights and incidence universally attaching to the subject matter 
of contracts in the place where made are impliedly annexed, to 
the language and terms of the instrument unless expressly 
excluded. 

In Dixon Iraaos & Cia Ltd. , versus Chase Hat. Bank of 
31 

City of New York , the Court laid down an important principle 
of law to the effect that when usage or custom is considered 
with relation to the terms of a contract, it Is done upon the 
theory that the parties contracted with the usage or custom 
in mind to the end that in construing the contraot the Court 
may arrive at what the parties intended by the words used and 
with such proof of contracting parties may he held to have 
inferred that they would be hound by such usage. In another 
Important case Wilson Distilling Co. v, Foust Distilling Ce.32 # 

89. Shipley v. Pittsburgh & L.B.B. Co. 88F, Sapp. 722. 

SB. 110 F. 2d. Ti* 1 # 

21 . 

8ft. m F. smpp. 278. 
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tli« court laid down am important principle that custom or usage 
may not be shown to vary the terms of a written contract unless 
the custom or usage is so well established, general and uniform 
that parties are presumed to contract with reference thereto. 

This case it is submitted does not lay down the correct 
law for it is a well known principle of law that express terms 
always excludes all implied terms flowing from any of the 
diverse sources of implication including custom or usage of the 
trade. If, however, the court merely was speaking of a 
* custom of the realm* whioh has the force of law, undoubtedly 
in such a case it must have precedence over the written term 
of a contract. 

In Crooks Termina Warehouses Chicago, iii, versus U.S. 33 , 
the Court laid down a principle of law which helps to clarify the 
apparent anomaly presented by the case just cited above. Tho 
oourt hold in this ease that an express provision In a written 
contract cannot be varied or modified by custom or usage but 
where the provisions of the contract are ambiguous evidence 
of eustom or usage may be received to show the intention of the 
parties. 

Reviewing the American case law on the subject of 
implied authority, flowing Iron usage of trade in favour of an 
agent it nust be pointed out that the Restatement of Agency 
already referred to earlier no doubt clarifies certain doubtful 
points, for instance it has elabeiutod the various circumstances 
in whioh a principal Wi ll be presuncd tc have knowledge if an 

8$. #8 Ct. Cl. 401. 


usage of trade, and so far as it goes it is nost commendable. 

It is however to he lamented that neither the Restatement nor 
the American eases throw any light on the differences that 
exist between custom and usage of trade. Par from explaining 
the reasons that may properly be advanced for holding that cus- 
tom and usage of trade require different ingredients for their 
existence, no where do we find that this question ever presented 
itself to the mind of the great American Judges. It is res- 
pectfully submitted that such an important question ought to 
receive their attention. 

Having examined the Indian haw and comparative law in 
England and America, we are driven to the conclusion that none 
of the laws come to our juristic expectations. At least one 
very important point has not been touched upon and it is why 
the requirements for the existence of custom and usages of trade 
ore different, fo the writer it appears that from their very 
nature, trade usages have entirely a different^ function to 
perform. They are a magnified form of a course of dealing 
confined to a particular business and sometime to a certain 
place cnly where businessmen concerned adopt for their own 
convenience a certain course of dealing* If this thesis were 
to be accepted the conclusion is irresistible that a trade 
usage must dispense with the ingredients ef antiquity, 
unforelty er notoriety. 

The purpose and history ef trade usage and eueteme 
aeoomnt for ♦heir respective differences. Befere concluding 
the dieeuseien ef the subject it appears necessary te discuss 
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sob* of the important problems of policy and purpose that 
under-lie the principles of law* Obviously, the purpose of a 
trade usage is to facilitate businessmen in adopting a certain 
course of conduct in their business for otherwise agents in 
respect of such matters have constantly to obtain permission 
from their principals. The problem really is what should be 
the necessary requirements for establishing a trade usage 
which would bind the principal, agents and third party* In 
England notoriety of trade usage is insisted upon, but not so 
in India. A trade usage is regarded to be an implied term of 
a contract. It is, therefore, necessary that the Interest 
of the principal and the third party must also be protected* 

The Indian law, therefore, does not insist on the notoriety*, 
of a trade usage as a necessary requirement, but that it should 
be well known and that the principal should be aware of the 
existence of a trade usage on which the agent relies in deal- 
ing with the third party. The American Restatement of Agency 
has dealt at some length the way to find out whether in a 
certain state of circumstances a principal will be deemed to 
have knowledge of a trade usage and it appears necessary that 
in drafting a new section in the Indian contract Act we may 
utilise the benefit of the discussion to be found in American 
taw, as enshrined in the American Restatement. There is 
another peint to he considered in regard to trade usages and 
it is as to what limits should be impesed within which trade 
usages can he permitted te prevail* As already stated earlier 
the purpeae at trade usages are limited. It is usually t# he 
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found that when considerable number of non of business carry 
on one side of a particular business they are apt to set up 
a custom which acts very such in favour of their side of the 
business and so long as they do not transgress with sons fun- 
damental principles of right and wrong they may be permitted 
to establish such a trade usage but it is necessary that the 
trade usage must not be fundamentally unjust to other people 
and it has, therefore, been deemed necessary that when a trade 
usage is sought to be enforced against the person who is igno- 
rant of it; it will be deemed to be unreasonable, contrary to 
law, and void. In fairness, therefore, to the principal the 
agent and the third party it appears necessary that the ingre- 
dients of trade usages should be that they are reasonable, 
certain, well-known, not against positive law. Unfortunately, 
in the Indian Contract Act we have no section which lays down 
the requirements of a trade usage subject to which it can fora 
a part of the contract as an implied term. It is, therefore, 
recommended that a section should be added in the Indian Contract 
Act which clearly lays down the ingredients of a trade usage and 
also that trade usage would form an implied term of a contract 
between businessmen wherever it prevails. In drafting the now 
section it is recommended that help should he taken from the 
American Restatement of Agency, second edition, by adding some 
illustrations given there explaining the oircumstanees in which 
knowledge in the principal will be presumed for the existence 
of a trade usage which will hind hin, and also add some ilium- 
t rations given there to explain what is reasonable, certain 
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CHAPTER VI 

CONCLUSION 

Having examined at some length the entire Indian Law 
hearing on the subject of the implied authority of an agent, 
certain broad conclusions can now be drawn. The Indian law 
is contained in the Indian Contract Act, 1872, and it is no 
wonder that it does not keep a breast of modern changes that 
have been brought about by enormous growth of business, indus- 
try and trade in post independence era. In the Agency field 
consisting of the relation of principal, agent and the third 
party, many new problems now arise as a consequence of expand- 
ing business relationship with all its attendant complexities. 
The existing law was suitable only because trade and oonmerce 
were in their infancy. 

The new problems that require solution are many, and 
have been mentioned and discussed in the previous chapters 
under appropriate heading, and also in the introduction of the 
thesis. It may be recalled that both the relevant sections of 
the Indian Contract Act that bear on the subject of implied 
authority of an agent as well as their Judicial Interpretation 
fail to furnieh any satisfactory solution of the problems. 

The authtr aocordidgly has endeavoured to suggest changes la 
the existing law, as well as a change in judicial outlook, so 
that the law may meet modern requirements ef an expanding and 

i 

progressive sceiety. 


oonol tiding the thesis , it appears necessary to discuss, what 
appear® to the author, a very redeeaing feature of Indian 

a 

I«aw. In Sec, 187, Indian Contract Act, 1872, there ooours the 
words "circumstances of the ease", and the language of the * 
Section read as a whole, on a proper interpretation, shows that 
Implication of authority arises froa the "oirouastanees of the 
case*. 


Unfortunately, decided oases in India do not suggest 
that the expression oan he Interpreted as widely as the 
courts haws done in England. It nay he recalled that the courts 
in England haws presented a theory already referred to in the 
introduction of the thesis, that terms can be implied according 
to circumstances of the ease, and it is interesting to note 
that the illuminating discussion already referred to shows 
that terns ean be implied in a contract on the basis of the 
changed social and eeonoaic circumstances in society. The 
anther is ef the opinion that the same interpretation ean be 
adopted by our Judges, and that will have the salutary effect 
of ensuring proper legal development of the implied authority 
of an agent in India. Begirding other shortcomings, as well as 
merits, enough has already been indicated in the foregoing 
chapters and do not need repitition. The author trusts that in 
presenting this thesis, he has made some contribution to legal 
learning, especially, so, as the si&jeat ef study presented a 
virgin soil. The author trusts that the dissuasion will be 
feund te be of interest, and ef se*e value to the members ef the 


